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IEGAL AUTHORITY FOR THE CONDUCT AND CONTROL OF FOREIGN
INTELLIGENCE ACTIVITIES ~ A COMMENTARY

*
by John T. E11liff

Part 1  FOREIGN INTELLIGENCE AND GOVERNMENT UNDER LAW

The paper prepared by Mr., Harris is one of_the most important and
perceptive contributions to the study of foreign intelligence activities in
recent years. It strikés the right overall balance between recognition of
the natlon's intelligence needs and concern for public confidence in the
responsible exercise of power., With some modifications, 1t should be.
endorsed and published by the Commission. Tts analysls and evaluation of
the issues would help improve public and Congressional understanding; and
its recommendations would, if implemented, strengthen and clarify the legal
framework for foreign intelligence activities., Some of the.proposéls are
likely to arouse controversy because they place legislative limits on
executive power, Nevertheless, the proposed limits do not seem unduly
restrictive 1n a nation seeking to re-establish the rule of law as a constraint
against abuses of authority.

The recommendations may, in some instances, be too permissive with
regard to possible infringements of the legal rights of United States
citizens. This applies to Issues #2, #3, #7, and #16. Moreover, the paper
does not devote sufficientlattention to the need to define more clearly
the statutory prohibition against the Central Intelligence Agency having

"police, subpoena, law~-enforcement powers, or internal-security functions.”

*
Ph.D., Harvard University, 1968; Associate Professor of Politics, Brandels
University; consultant to the Senate Subcommittee on F.B.I. Oversight and
to the National Commission for the Review of Federal and State lLaws on
Wiretapping and Blectronic Surveillance; consultant to the Police Foundation
for the project, "An Analysis and Evaluation of the Internal Security
Intelligence Operations of the Federal Bureau of Investigation."
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There is no clear delimitation of functions between the counter-esplonage
branches of the forelgn intelligence agencies and the F.B.I. which has been
directed by Presidential ordér to "take charge of investigative work in
matters reLatlng to esplonage wl A recently published Justice Departiment
memorandum indicates that the F, B I. is "normally not involved" in the
investigation of matters covered by Paragraph 5, National Sepurity Council
Intelligence Directive Number 1, unless the inquiry is foéused "within the

F.B.I."2

One former intelligence égency officlal has described the reluctance
of counter-esplonage specialists to bring in the F.B.I. because Bureau
officials are viewed as "publicity-conscious" and "handicapped by all the
rules of evidence."3 The proposal for an additional ninth National Security
Council Inteclligence Dixcctlve 4o govern domestic collection of foreign
intelligencelmight address this. problem. (See p. 7.)

Rather than attempt to draft such a directive, the Commission should
recommend.that the President and Congress re-affirm the F.B.i.'s authority “
as the agency primarily responsible for "internal security functions."

There are indications that the F.B.I.'s Intelligence Division - Counterintelli-
gence Branch is developing, in the post-Hoover era, a more sophisticated
understanding of the specialized techniques required for successful counter-

esplonage work.

1 Directive issued by President Roosevelt on September 6, 1939, reissued by
President Roosevelt January 8, 1943 and reaffirmed by Pres1dent Truman on
July 24, 1950,

Memorandum from the Attorney General to the Director, Federal Bureau of
Investigation, Subject: Unauthorized Disclosure of Classified Information
to the Press, May 9, 1962,

3 M. Copeland, Wlthout Cloak or Dagger: The Truth About the New Nsplonage,
182-183 (1074)

3
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Iésué #1: The Commisslon should in its Report to the President

and the Congress reaffirm the fundamental importance of compliance

with the laws of the United States in the conduct of intelligence

in support of foreign policy.

Compliance with the law contributes to the effectiveness of American
foreign policy because public confidence in the‘institutions of government
is thereby sustained. Iaw 1s perhaps the most valuable resource for
maintalining the legitimécy of public policy in the United States. Conversély,
disregard of the law can undermine support for vital natiomal security ﬁrograms,
especially in the intelligence field. Government undef law is also the bond
which holds together the domestic social fabric.1

On at least three recent occasions, one or morxe foreign intelligence
agencies have engaged in conduct of questionable legality. In 1970 the entire
foreign intelligence community endorsed the surreptitious entry and illegal |
maill intercept features of the so-called “Huston plan." The C.I.A. provided'
improper aésistance to the White House "plumbers" unit in 19?1. And in 1972
high C.I.A, officials seemed initially willing to request that the F.B.I.
curtall its investigation of Watergate. ‘

Reaffirmation of the need to comply with law would strengthen the
capacity of intelligence professionals to resist lawless external pressures.
The law should be viewed as protecting legitimate intelligence funetions,
rather than as an obstacle to be circumvented in pursult of the national

interest,

1 "Decency, security, and liberty alike demand that government officials
shall be subjected to the same rules of conduct that are dommands to the
citizen, In a government of laws, existence of the government will be
imperiled if it falls to observe the law scrupulously. Our government 1is
the potent, the omnipotent teacher. For good or 1ll, it teaches the whole
people by its example., Crime is contaglous. If the government becomes a
law~breaker, it breeds contempt for law; it invites every man to become
a law unto himself; 1t invites aparchy." Justice Louis D. Brandeis, in
Olmstead v. Unlted States, 277 U.S. 438 (1928), dissenting opinion.
Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8
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The issue of the overall legality of foreign intelligence functions
delegated under the National Security Act of 1947 is reviewed effectively
by Mr. Harris. The languagé\and intent of the Act, plus annual ratification
by Congress through post-briefing budget authorizatiohs, constitute sufficient
legislative authorization for covert intelligence actions. Wise policy may
dictate more precise legislative standards, but the constitutional require-

ments of the separation of powers are satisfied.1

There is greater doubt as to %he constitutionality of the pro#isions
of the Central Intelligence Agency Act of 1949 which exempt the C.I.A. from
normal controls over expenditures,2 As noted by Mr. Harris (Issue #14), the
courts have declined to consider this issue in a téxpayer"s suit. However,
the constitutional principle of full disclosure should be given great welght
in any consiaeration of iegislative oversight procedures.

From time to time it is asserted that there are exclusive Presidential
powers to collect foreign intelligence. Mr., Harris properly rejects this
conception (Issue #3, note 19) and recognizes that these povers may be

shared by the legislative and executive branches.3 The National Security

Act of 1947 is, of course, a prime example of this sharing of authorityf

1 "When the President acts pursuant to an express or implied authorization of
Congress, his authorily is at its maximum, . . ." Justice Robert H. Jackson,
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952), concurring opinion.

2 Article I, Section 9, of the Constitution provides: "No money shall be drawn
from the Treasury, but in consequence of appropriations made by law; and a
regular statement and account of the recelpts and expenditures of all public
money shall be published from time to time."

3 "When the President takes measures incompatible with the expressed or implied
will of Congress, his pover 1s at its lowest ebb. ., . " Justice Jackson,

op. cit,
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Part 2  AUTHORITY WITH RESPECT TO FORBIGN INTELPIGENCE
Issue #2: The Commission ghgglg be concerned with standards and
procedures for the lawful collectlon and safeguarding of forelgn
intelligence acquired within the United States, or concerning U.3.
citizens or corporations abroad.
The maln reason for‘concern is the public disclosure that the so-called
“"Huston plan" in 1970 included the following relevant provisions:
--Yeoverage by N.S.A. of the communications of U,S. ciﬁizens using
international facilities;"
~--intensified F.B.I. electronic surveillange coverage "of foreign
nationals and diplomatic establishments in the United States of
interest to the intelligence community;"
-—relexzatisn of restrictions on illegal covert mall coverage fon
selécted targets of priority foreigh intelligence. . .intereou;"‘
. =-1llegal surreptitious entry "to vermit procurement of vitally needed
foreign cryptographic material;"
~--increased "C.I.A. coverage of American students (and others) traveling
or living abroad."1

Mr. Harris contends that the first item is a legitimate measure to obtaln

transnational intelligence received in or transmitted from the United States.

He rightly observes that safeguards are needed to insure that such intelligence
collection does not infringe the legal rights of cltizens. Similar interests
are at stake with regard to F.B.I. electronic surveillance within the United

States and C.I.A. coverage of citizens overseas.

1 "Operational Restraints on Intelligence Collection," in Statement of -
Information, Book VII--Fart 1, White House Surveilllance Activities and
Campaisn Activities. Hearings before the House Committee on the Judiciary,
93d Cong., 2d Sess. (May-June, 1974), pp. 438-442,
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COMMISSION ON THE ORG ANIZATION OF THE GOVERNMENT - ' -
FOR THE CONDUCT OF FOREIGN POLICY

2025 M STREET, N.W.
WASHINGTON, D.C. 20506

ORGANIZATION AND ROLE OF CONGRESS IN FOREIGN
POLICY: CONGRESSIONAL PERCEPTIONS

1

R. Roger Majak
Congressional Specialist

TABLE 1
Role of Congress a
Role of Individual _
" Members . Satisfied Dissatisfied
Satisfied 68.2% 31.8%
(15) (9)
- Dissatisfied 8.6% 91.4%
(5 (53) n = 94
TABLE 2
Role of Concgress Role of Executive

Overall View of Re-
cent Foreign Policy Satisfied Dissatisfied Satisfied Dissatisfied

Support . 26% 74% 68.2% 31.8%

(13[ (37) (30) (14)
Oppose 11.1% 88.9% 22.,2% 77.8%

(1 - (8) n =59 (2) (7) n = 53

NOTE: The survey data reported are based on a pPreliminary and
partial analysis and should be.regarded, therefore, as
tentative and subject to revision. Interpretations of
findings and any views and conclusions expressed are those
of the author alone, and not-of-any other member of the
Commission staff, or of the Commission on the Organization
of Government for the Conduct of Foreign Policy or any of
its member Commissioners.
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Issue #3: Domestic collection of forecign intelligence or trans-~
“national) intelligence should as noted below be safeguarded by
(a) legislatively mandated search warrants of courts of competent
jurisdiction; (b) executive promulgation of standards for foreign
intelligence collection; (c¢) lerislatively mandated protection from
public dj cclosure, and/or criminal sanctions for abuse of domestic,
transnational, or foreign intelligence; and (d) legislatively
mandated standards for domestic collection of foreign intelligence.

The Commission should express its concern in this area by recommending
that the President and the Congress give careful consideratipn to the
adoption of legislation and the issuance of executive orders which address
the following problems. First, an& interception of oralkor wire communications
within the United States or directed at U.S, citizens overseas must satisfy
the "sezrch and seizure" standards of the Fourth Amendment., Wiretapping and
electronic eavesdropping are the most intrustive forms of surveillance,
recording as they do every casual remark and expression., ‘'This writer believes
that a prior Jjudicizl warrant procedure can be devised which would not unduly
interfere with vital foreign intelligence collection within the United States
or regarding U.S. citizens overseas.

Second, assuming that burglaries and illegal opening of the mails are
no longer seriously considered, other forms of intelligence gathering within
the United States do not raise major constitutional problems. Wireless electronic
communications may be intercepted; informants may be recruited; undercover
agents may be planted; public record information may be compiled; interviews

may be conducted. These and similar techniques may be used at home or abroad

without infringing the rights of citizens subject to legitimate inquiry.

1J. B11iff, "Blectronic Surveillance for National Security," New York Law

Journal, June 5-7, 1974,
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However, wise policy may dictate careful limits on such measures when they
are aimed at U.S. citizens. The ban on the C,I.A. performing "internal
security functions" is one example. Thus, Mr. Harris properly suggests the
need for a ninth National Security Council Intelligence Directive delimiting
the scope and procedures for domestic collection of foreign intelligence.

Third, legislation may be required to establish legal safeguards against
the misuse of intelligence informaticn. Recent investigations have discovered
exanples of the partisan use of national security intelligence informétion
obtained through electronic surveillance.1 Intelligence gathered for
legitimate purposes should be protected by statute from use for any other
purpose unrelated to national security.

Fourth, in his discussion ot issve #1727 (note 43), Mr. Harris cites
proposed amendments to the National Security Act of 1947 to authorize varioqs
domestic functions of the C.I.A. in support of its foreign intelligence
mission. Such legislation would be unnecessary if the additional NSCID

discussed above were issued.

1 "In or about January 1970 H., R. Haldeman and John Ehrlichman permitted
the information contained in one of the summaries of the 1969-71 wiretaps
to be used in connueciion with political action in opposition to persons
critical of the Administration's Vietnam policy." Statement of Information,
op. cit., at p. 20.
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Issue #4: The Commission should not recommend new legislative

authority for CIA or other USIB agencies to collect, disscminate

and protect foreign intelligence of commercial value.

Although this subject is not explicitly mentioned in the National
Security Act of 1947, it might come within the broad interpretation of
"other functions and duties related to intelligénce affecting the national
securily." Any dissemination of information to private firms,ghould occur

only when necessary to protect the national security, not simply to grant

commercial benefits to U.S. firms.
Issue #5 -- see discussion of Issue #15.

Issue #6: The Commission should recommend legislative authorization
and confirmation by advice and consent of the Senate of the Defense
Intelligence Agoency and itc Director,

Such action would improve the conditions for legislative oversight.

It should be noted that the position of F.B.I. Director was not made subject
to confirmation by the Senate until 1968. Care should be taken not to
derogate the authority of the Director of Central Intelligence.

Issue #7: The Commission should not recommend supplemental legis-

lative authorization of the National Security Agency, but should

recommend confirmation of its Director by advice and consent of the

Senate. -

Senate confirmation of the Director is again valuable to insure adequate
responsibility to the Congress. However, the need for supplemental legisla-
tive authorization is not clearly demonstrated, since there are serious
doubts as to whether transnational intelligence regarding U.S. citizens

and corporate activity abroad should be gathered through the communications

interception facilities of N.S.A.
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The fact that N.S.A. has vast capabilities should not be conclusive
of the issue. The risks of collecting and storiﬁg extensive data about
U.S. citizens are demonstrated by the F.B.I.'s past difficulties. An agency's
povwer is magnified and the temptation to misuse the information correspondingly
increases. The fears engendered may be more damaging to the nation's
political life than the actual abuses of power. There should be no signi-
ficant exception *o the principle that the primary subjects bfkforeign
intelligence agency interest are foreign nations and their citizens, not
U.S8. citizens or corporations. Overt information-gathering metﬁods nust
suffice to supply data about American business firms. Secret surveillance,

no matter how “non-intrusive," has no place in dealing with the lawful

The presént policies of N.S.,A., as described by Mr. Harris, appear to
circumscribe these dangers properly. Unavoidable interceptions of U.S.
citizen and corporate communications abroad should not contribute to the
Agency's data base, but should be destroyed automatically.

Issue #8: The Commission should not recommend legislative delegation

of responsibility for new fields of foreign assessment and forecasiling.

Mr. Harris rightly stresses that the foreign intelligence agencies
are not the only source of expertise in emerging areas of interest. The
analysis here leads directly to consideration of Issue #14 with regard to

the desirability of widening the intelligence marketplace.
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Part 3  CLANDESTINE SERVICES UNDER MUNICIPAL AND INTERNATIONAL LAW

Issue #9: Clandestine services do not constituteba per se

violation of the obligations of the United States under inter-

national law,

Clandestine operations appear Justifiable under international law in
at least three different circumstances. First, there may be tacit or
even explicit international recognition of the desirability of certain
forms of intelligence penetration, as by means.of remote sensing equipment
and satellite surveillance, to monitor arms control agreements and maintain
the stability of international expectations.,

Second, a right to retaliator& actions seems to be recognized under
the 1961 Vienna Convention on Diplometic Relatinns, a treaty ratified with

. . 1
ihe advice and congent of +ha Senate in 1272,

The thiid and most debatable condition applies to intervention by

rival povers in a third nation. An cmerging principle may be that inlervention

is justified to counter the intervention of another power. However, this
principle may be said to be firmly established only where the original
foreign intervention seeks to threaten an existing government, which then
requests the counter-intervention.
Issue #10: The Commission should recommend amendment of the National
Security Act of 1947 to require, prior to authorization of “"other
functions and duties,” an opinion as to the lerality under the laws
of the United States and obligations of the United Statcs under

international law..

The ambigulties of international law suggest that this requirement

would not unduly burden the foreign intelligence community. It would, however,

1The Association of the Bar of the City of New York, “Judicial Procedures for

National Sccurity Klectronic Surveillance," Federal Logislation Report No.
7=t (June 24, 1974), p. 17.
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provide for a detazched analytical evaiuation of clandestine operations,
from a perspective more likely to take "the long view.," Mr. Harris'
endorsenent of this idea makes a ma jor contribution to the search for
reforms which can help re-build confidence in the ability of the Toreign
intelligence community to exercise its powers with responsibility and wise
discretion.1

Issue #11: The Commission should not recommend amendment of the
National Security Act of 1947 to permit, in the discretion of the

~

National Securiiy council, delegation of "other functions and duties"
to the Director of Central Intelligence rather than to the Central
Intelligence Agency,

This proposal misconceives the problem. In practical terms, it would
#1l2w the Nirectar of Central Intelligence to authorize the performance of
clandestine funetions by military services, rather than by an agency 1:7:
the C.I.A. with a significant civilian orientation., This would be an
undesirable departure from the practice of vesting covert operations in
a non-military agency.

However, it may be desirable to divide the C.I.A. into two separate
agencies, both non-military in character, but one for intelligence analysis

and the other for clandestine operations. The advantage would be in

removing the taint of "dirty tricks" from the analysis professionals.

1Professor Matthew Holden, Jr., of the University of Wisconsin observes,
"The principle issue. . .is whether de-stabilization is wise at a given tinme
and whether it is properly authorized, controlled, conducted, and terminated
when it is no longer approved or effective. What we cannot contemplate, in
short, is hostile action taken without mature consideration, outside any
Tramevwork of authoritative political approval, on the notion of some self-
initiating burcaucratic nucleus which cannot be called to account." Letter
to the Editor, The Washincston Post, November 1, 1974,
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Issue #12: The Commission should not recommend amendment of the

National Security act of 1947 to require Presidential authorization

of any "other functions and duties" under subsection 403(d)(5).

Mr. Harris appropriately points out that this proposal would lead to
needless international embarrassmenl, unless it is meant as an abolition
of covert operations entirely.

The latter position is an intellectuvally and morally defensible one,
although not required b& prevailing principles ~f international law. The
foreign intelligence community should be willing to face the possibility
that the electorate might choose a President committed to refraining from
intervention in foreign nations. If this appears the likely outcome of

the political process, responsible intelligen~c officials are obliged to

abide by an authoritative Geclislion limitaing tnheir scope of opeiation.
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Parl 4  MANAGEMENT OF THE _INTELLIGENCE COMMUNITY

Issue #13: The authority of the Director of Central Intelligence

as intelligence adviser to the President should be strengthened by

requiring subnission of an annuzl report on the combined intelligence

budget to the President of the United States.

Every effort should be made to strengthen the position of the Director
of Central Intelligence, the Intelligence Community staff, and the committees
which otherwise support the Director. Firm leadership is necessary to
control the vast and entrenched intelligence bureaucracies. A strong and
creative Director might give serious consideration to the lowering of
barriers to entry into the intelligence marketpiace.

Issue # 14: Efforts to expand consumer--roducer “intelligence markets"

and to eliminate oligopolist practices of USIB-member agencies would

not reguire legislative relogm,

Mr. Harris argues effectively for reform in this area. He may understate
the degree of competition among U,S.I.B. agencies and the current channels
through which university research expertise is utilized. In this field it
is difficult for an outsider to arrive at more than tentative conclusions.
Nevertheless, the desirability of reducing the obstacles to more widespread
participation in forelgn assessments and forecasting appears clear,

While no explicit legislative authority is required to initiate such
refornms, the objectives might be accomplished more rapidly if the Director

of Central Intelligence received a clear legislative mandate to declassify

foreign intelligence (see Issue #20).
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Part 5  PROTECTICH OF FOREIGN INTELLIGENCE SOURCES AND METHODS FROM
UNAUTHORIZED DISCLOSURE

Issuve #15: The Commiszion should recommend U.S. participation in
multilateral agreements or treaties io protect peaceful remotie
sensing systems, and to dedicate desipgnated systems as international
obsexrvation systens under Article 99 of the United Nations Charter.
This is an especially fruitful area for bilateral negotiations with
the Soviet Unlon and multilaterial arrangements under the United Nations.
As noted in the discussion of incernational law, the major powers and the
entire international community have shared interests in remote pecacetime
observation. Formal recognition of these interests in international agreements

and through pooling of information would provide a more effective framework

for world security. Shared data might also ealance the development of

nultilateral

By

nalytical ecapahilities in non-nilitary tields relating to
food and energy resources.

Issue #16: The Commission should not support enactment of legislation

to protect foreign intelligence sources and methods from unauthorized

disclosure.

After reviewing the legislation proposed by the C.I.A., the Justice
Department, and Mr. Harris, this writer has reached the conclusion the any
new statute would crcate more difficulties than it would resolve. The wiser
course is to allow the federal courts to proceed with the development of
limited injunctive remedies along the lines of the Marchetti case.

The theory behirnd prior restraint upon publication in the Marchetti
case goes Glrectly to the heart of the problem--the breach of fiduciary
responsibility on the part of persons who have entered into specified contract
agreements with the federal government. PFurthermore, the courts have taken
great care in the course of the Marchetii litigation to limit injunctive

relief to matters determined upon judicial review to be properly clascificed.
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It is recognized that; as stated by the Supreme Court in the Pentason
Egﬂg;g_gggg, "Any system of prior restraints of expression Z%éarg7 a heavy
presumption against its conétitutionality."1 Moreover, the Supreme Court
may look with greater favor upon prior restraint authorized by Congressional
legislation, rather than based on "the inherent povwers of the Executive and
the courts."2 If the Supreme Court were ultimately to rejecﬁ the theory
of the Marchetti case on these grounds, Congress could consider enacting
legislation to authorize injunctivé remedies against persons who breach

explicit contractual agreements with the federal government., Such prior

restraint is distinguishable from the Pentagon Papers injunction because it

is not directed at the Press, but rather at tne source of the "1eak."3

Anl [al - L
A" “

40T wongress wow

o cnact now logis tould bo to invito now prctlemc
at the risk of losirg the gains made in the Marchetti case. The addition of
criminal peralties merely complicates the issue by introducing the
uncertainties of prosecutorial discretion and jury trial. The deterrent
effect of subsequent punishment is linited at best. Another difficulty is

the extension of coverage under a new statute to persons vho have not

explicitly entered into contracts with the government barring their disclosure

of classified information about foreign intelligence sources and methods.

1 New York Times Co. v. United states, 403 U.s, 713 (1971),

See the opinion of Justice Byron Vhite, op. cit.

3 "o + «it is clear to me that it is the constitutional duty of the Executive--
as a matter of sovereirn prervosative and not as a matier of law 2s the courts
know lav--throush the promulcation and enforcement of executive regulations,

to proiect the confidentiality nece. .sary to carry out its responsibilities in
the fields of international relations and national defense." Opinion of
Justice Potter Stewart, op. cit.
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Part 6  OVERSIGHT OF FOREIGN INTETLLIGENCE ACTIVITIES
Issue #17: Any legislation to protect intelligence sources and
methods should oxpressly exempt communication of foreign intelligrence,
and intelligence sources and methods to any duly authorized Committece
of the Congress upon "lawful demard" or otherwice,

Mr. Harris properly suggests that a duly constituted Congressional
Committee may not know enough to issue a "lawful demand" for information.
Thus, any narrower exception would impede Congressicnal access to infor-
mation it has a constitutional right to possess and receive (although an
individual Congressman may not have the right to demand such data),

Issuc #18: Any revised format of Congressional oversight of

intelligence activities should adapt procedural safeguards from

KSA and AEL oversight practice.

Thic Commission should recommend that the House of Heprecentatives
waive Rule XIT, which glves any member of the Housc access to all committee
documents, Lspecially sensitive documents should not be made available
to non-nembers of the intelligence oversight committees. This would make
it possible for the Director of Central Intelligence to submit his annual
report on the combined intelligence budget to the intelligence oversight
committees, as well as to the President, (See Issue #13.)

Issue #19: Presidéntial advice respecting foreign intelligence

(PFIAB or PSAC-cquivalent) should not be formalized by statute,

but should be left +o Presidential discretion by executive order.

This Commission should recommend that President Ford re-establish the
FFIAB by Executive Order and look to it for advice and guidance. However,

statutory authorization might derogate the authority of the Director of

Central Intelligence.
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Issue #20: The Commission should seek to enhance public access

to intelligence information, ani accelerated de-classification

of public records by reforn of the responsibility of the Director

of Central Intellironce to rrotect “sensitive intelligence sources

and methods" but alse to mandate "declassification of such Toreign

intelligence inTormation as is consistent with those duties,"

While declassification may bte of value to historians, its greatest
benefiis would arise in conjunction with reforms to widen access to the
intelligence marketplace., (See Issue #14.) Such steps may be taken
withoul Congressional action; but if changes are to be made in the Director's

Tresponsibllities to protect "sources and methods," then a mandate to

declassify would be in order.1

1 "If the Constituiion gives the Executive a large degree of unshared power

in the conduct of foreign affairs and the maintenance of our national defense,
then under the Constitution the Exccutive must have the largely unshared duty
to determine and preserve the degree of internal security necessary to exercise
that power cuccessfully., It is an awesone responsibility, requiring Jjudgment
and wisdom of a hizh order. I should Suppose that moral, political, and
practical considerations would dictate that a very first principle of that
Wisdom would be an insistence upon avolding secrecy for its own sake, For

When everything is classified, then nothing is classified, and the system
becomnes one to be disregarded by +the cynical or the careless, and to be manipu-
lateqd by those intent on self-prot=ction or sclf-promotion. I should suppose,
in short, that the hallmark of a truly effective internal security system

Yould be the maximum possible disclosure, rececrnizing that secrecy can best

be preserved only wvhen credibility is truly maintained.," Opinion of Justice
Potier Stewart, New York Times Co. V. United States, 403 U.S. 713 (19?1).
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SUMMARY

Review of legal authority indicates that essential U.S.
foreign intelligence functions may be performed consistently
with the laws and constitution of the United States, with two
possible exceptions: the National Security Agency may require
ilegislation if assigned enlarged collection duties (Issve7,.15-16),
and criminal sanctionc may be required to protect against un-
authorized disclosure of intelligence sources and methods
(Issues 16, 17, 20, pp. 33-38, 40-41, and Appendix 1).

Earlier delegations of intelligence functions beyond law-

Ful authority (pp. 2-4), without adequate legal advice, need-

escly damaged the foreign intelligence mission. Presenf: dele-
gatlons of authority by Naticnal Security Council Intelligence
Directive (NSCIDs) are consistent with law. A new NSCID address-
ing standards and procedures to safeguard domestic collection of
foreign intelligence would be appropriate (p. 7), within a broader
effort to regulate not only the aperature of domestic collection
but also the adequacy of surveillance records, sanctions for im-
prop=v disclosure, and sateguards for external zccess (pp. 8-11).
Emphasis upon dissemination of foreign intelligence of cocmmercial
n e {\,\,_13}’ inteliiconce ~upnove nf the ni+t~? ToSigne and
specialized agencies (pp.l3-14), or specific new fields ot intel-
ligence (p,17} woqu be accelerated by specific legislative
assignment oi functions.

Clandestine services have been undertaken consistently with
the National Security Act of 1947 (though ambiguous on its face),
as elucidated by aunual budget and oversight review by four Ccm-
mittcees of the Congress (pp.5-7). However, certain clandestine
services may be inconsistent with particular treaty obligations
which, under the supremacy clause of the constitution, are part
of the laws of the United States (pp. 7, 19)., 1t is proposed
that inconsiscent practices of the United States in international
legal practice and in direction of clandestine service functions
by the National Security Council be rendered more fully compatible
by amendment of the National Security Act of 1947, so as to re-
quire a legal opinion prior to such hatlonal Security Council
authorizations (pp. 19-21, and Appendix 2).

Were a prima facic case established that the clandestine
services of CIA should be "spun off", it is suggested that any
"spin off'" not be imposed upon the National Security Council,
but be rendered discretionary so as not to compel an arrangement
which with hindsight may appear to be unworkable (Issue 11, pp.
21-22, and Appendix 2), If the case for a "spin off'" has not becen
adecuately demonstrated (and in this author's view it has not been
so demonstrated), even the discretionary "spin off'" authority may
be unwarranted. Requiring Presidentia] certification of clandes-

tine services appears nd 5SS 23)
e ). ]|6proved AL A S50 75/ 28 - IR ROPEOMOY 1 554001000090001-8
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SUMMARY (CONTINUED)

Efforts to strengthen the managerial authority of the Director
of Central Intelligence are addressed (pp.25-27). The impact of
legislative direction of an annual budget report (now issued) by
the Director of Central Intelligence is considered (Issue 13, pp.
27-28) as is the possibility of providing statutory authority for
the Intelligence Community (IC) staff (p.28). Obstacles to intro-
duction of market or quasi-market mechanisms (by which consumer
needs might be more adequately met) are not primarily legal in
nature. Discriminatory informaticnal practices by intelligence
producing agencies, which have the effect of precluding governmental
access to outstanding analytic skills in universities, industry, and
other research institutes deserve careful veview, and perhaps inves-
tigation by the General Accounting Office (Issue 14, pp.30-31).

Two aspects of the protection of foreign intelligence sources
and methods are reviewed: strengthening international law safe-
cuards for remote seusing in peacetime (Iscue 15, p.32), and streng-
thening U.S. crximinal laws s0 as to reverse an ethic of fiduciary
irresponsibility rospecting protection of intelligence sources and
methods (Jssue 16, pp.33-38). Department of Justice draft legisla-
Tlun (Appendix 1, Tau vy appeacs to pe cousistutional bui lugdegudte.
CIA draft Trcgislation (Appendix 1, Tabs C and F) appears to be uncon-
stituticnal, and, ¢ven 1if constitutional, inadequate to protect
ainst extraterritorial disclosures. Amendments to draft legisla-
on are suggested (p.37). It is proposed that the Commission con-
ider the issue of supporting the principle of strengthened criminal
nctions rather than supporting any particular draft of proposecd
legislation. Protection of Congressional access to executive inferma-
tion does not appear to be adeguate in either the Department of
Justice or the CIA draft legislation (Issue 17, p. 38, and Appendix
1, pp. 4A8-A10).

=l

(6]

&
t
s

e e
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Oversight of foreign intelligence by Congress is to be considered
by another Commission penel. Procedural safeguards for sensitive
intelligence information are here considered (Issue 18, pp.38-32),
so that Congressional oversight may be rigorous, and so that the
appearance ol diligence need not be shielded from view. Review by
Presidential advisory groups, with or without a statutory basis
(Issue 19, pp.39-40), and by accelerated public access to intelli-
gence information (Issue 20, pp.40-41) are discussed. Although
reform of the U.S. foreign intelligence community is not primarily
an issue of law, it is essential that duties be assigned and faith-
fully executed in accordance with the constitution and laws of the
United States.

Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8



Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8

S VS

TABLE OF CONTENTS

Sumnary

Tebie of Contents

Legal Authoritv for the Conduct and Control of Foreign

Intelligence Activities - A Summary of Issues

5 1 Foreign Iritelligence and Government under Law

8 2 Authority with Respect to Foreign Intelligence

# 3 Clandestine Services under Municipal and
International Law

8 4 Management of the Intelligence Community

$ 5 Protection of Foreign Intelligence Sources and
Methods from Unauthorized Disclosure

£ 6 Oversight of Foreign Intelligence Activities

£ 7 Table of Issucs Considered

Lppendix 1: Protection of Foreign Intelligence

Sources and Metheds from Unauthorized

Disclosure

Introduction to Recent Draft Legis- -
lation, by William R. Harris

Tab 4A: S.1, A Bill to Cedify, Revise and
Reform Title 18 of the United States
Code, § 2-5B3, '"Misuse of National
Defense Information."

Tab B: S.1400, Criminal Code Reform Act,
§ 1124, 'DlSClOSlng Classified Tnfor-
mation."

Tab C(1l): Letter, W. E. Colby, DCI, to Roy L. Ash,

OMB, January 14, 1974,
Tab C(2): CIA Draft Legislation, January 14, 1974
Tab C{3): CIA Sectional Analysis and Explanation
Tab C(4): Proposed Changes in Existing Law
Tab C(5): Draft Transmittal Lettefs
Tab C(6): Cost Analysis ‘

Tab D: Department of Justice Draft Legislation,
August 14

=t
[

18

31

38
42

Al

1974
Approved For Release é004IO3126 CIA-RDP80M01133A001000090001-8



Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8

“w N -

Teb E: Letter, 7, E. Colby, DCI, to W. B.
Saxbe, Attorney General, September
17, 1974

Tab F: CIA Office of the General Counsel
Draft Legislation, September 12, 1974

Tab G: ClA Oiffice of the General Counsel
Comparison of Draft Legislation in
Tabs D and F, supra

Tab H: S, [blank], Criminal Code Reform Act, 93d
Cong., 2d Sess. 81124 [revised], '"Disclos-
ing Classified Information,'" transmitted

October 15, 1974.

Appendix 2: Proposed transfer of 'other functions
and duties relating to intelligence
. as the National Security Council
may from time to time direct' from
"the [Central Intelligence] Agency,
under the direction of the Naticnal
Security Council" to "The Director of
Centrel infelligence, under the uirec-
tion of the Nation-~1 Security Courncil'';
Proposed duty to furnish to the Na-
tional Security Council an opinion as
to "the legality under the laws of the
United States and the obligations of -
the United Statecs under international
law' prior to authorization of any
Yother functions and duties. . . ."
Author's Draft, October 30, 1974.

Supplement to Appendix 2: National Security Act of
1947, as amended, Title I, Coordination
for National Security, §§ 101-102.

Appendix 3; Classified Information, Deleted Per Determination
of the National Security Agency [separate appendix,
Confidential, Group 2]
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LEGAL AUTHORITY FOR THF CONDUCT AND CONTROL OF FOREIGN
INTELLICENCE ACTIVITIES - A SUMMARY OF ISSUES
by William R. Harris®

8 1 FOREIGN INTELLIGENCE AND GOVERNMENT UNDER LAW

The secrecy and mystique of foreign intelligence activi-
tics exascerbate the usual difficulties of public agency
accountability. As has often been noted, there is no sub-
stitute for leadership of integrity and self—discipline.1
Still, the discipline of legal accountability remains a
bulwark of liberty, in a society where, strictly construed,
executive power is the power to execute the 1aws.2 Because
it is undisputed that intelligence agencies are fully bound
by the laws and constitution of the United States, any pro-
posed statutowry prohibition against official agency partici-
c7i7on in any il1lecal activiry within the nited Sratee!d
raises the fundsumental question of legislative propriety.

The first iscue, then, respecting legal authority for
the conduct and control of foreign intelligence activities,

is as follows:

at.

J.D,, Harvard Law School, 1966; member of the New York Bar,
and siocial Science Ucpartlont The Rand Corporation. VlCWS
expressed are solely those of the author.

see, e.g,, Tom Wicker, John Y. Finney, Max Frankel, E. W.
Renworthy, et al., "The C.I.A.: Qualities of Director Viewed
as Chief Rein on Apﬁﬂcy "' The Ntw York Times (April 29, 1966),
at 1, 18.

2 Rendall v. U.S., 12 Pet. (U.S. ) 524, 9 1, Ed. 1181.

3 5.3767 (Proxmire), ‘proposed subsection, Title 50 U.s.Cc, °
8 403(g)(2) (July 160, 1974).

Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8



Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8
-2 -

Issuc #1: Should the Commission® in its Report to the
President end the Con~ress rearfirm the fundamental
importance ot comnliarce with the iaws of the United
Statcs in the conduct or intellicence in support oI
foreign pciicyv?

f“’

It is a duty of the Commission, under Section 603(a) of
its enabling legislation, to "study and investigate the . . .
meéthods of operation, and powers of all departments, agencies,
independent establishments, and instrumentalities of the Uni-
ted States Government participating in the formulation and
implementation of United States foreign policy. . . .M

If with only rare but significant exceptions, the rele-
vant inteliigence organizations have provided foreign in-
telligence support consistent with the laws and Constitution,
and if these rare but significant exceptions could generally
Dave Lecn avoided by aiilcntlun Lo iegal proccus, Lhe Cone
migsion could perform a valuable service by noting the im-
portance of compliance with the safeguards of law, even or
especially in matters of sensitive foreign intelligence.

Safeguards to avoid abuse of domestic intellige%ce col-
lection for "foreign intelligence" purposes are reviewed in
§ 2 of this document. Of prior interest are the lessons of
the Senate Select Committec and House impeachment investigation
as they pertain to the essentiality of legal advice and the
necessary integrity of that advice in matters of national
security intelligence

Today, because of failures to consult official counsel

ox because of the timidity of such counsel, the United States

4 The "Commission' as hereafter named refers to the Commission
on the Organization of the Government for the Conduct of
Foreign Policy, established pursuant to the Foreign Relations
Authorization Act of 1972, Public Law 92-352, 86 Stat. 489,
H.R. 14734.
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is deprived of certain foreign intelligence of increasing
relevance to the conduct of foreign policy. The General
Counsel of one U.S. foreign intelligence organization often
considered the most capable of the U.S: intelligence agencies,
believes that had he been so consulted the Director of his
organization might not have condoned nor approved the Special

Report [of the] Intcracencv Committee on Intellicence (Ad Hoc),5

which on June 25, 1970 was transmitted to the President with
proposals for admittedly illegal reading of first class mail
and surreptitious entry operations, and warrantless wiretepping

of ambiguous legality.
> See 7 House Comm. on the Judiciary, Imveachment Proceedin:s
at 384-442 (1974), for a modestly sanitized, declassi-ied
version of this top secret plan, whose ¢over reads: 'This
report, prepared for the FPresident, is approved by all mem-
bers of this committee and their signstures are affixed hereto.
s/, Kdpar noover, Direclon

W QO -

on, Chairmun; /s/ Richard Helms, Director, Central Inte"” ‘gence
pency; e/ Lt Ceneral D. V. Bemmett, USA, Directer, Defence
Intelligence Agency; /s/ Vice Admniral Noel Gavler, USN, Direcrosr
National Security Agency.'' Further, "the three militarv coun-
terintelligence services. . . participated in these considera-
tions." [(Report, at 23 (1970)]. FBI Director Hoover included
dissents to each of the clearly illegal domestic collection
recomrendations. This report carries the misnomer "The Huston
Plan' in most press. commentaries, in recognition of the draft-
ing of at least a version of the report by a White House staif
official. ,

Not until the June 19, 1972 Supreme Court decision in the
Keith case, was the executive branch clearly on notice that
government surveillance aimed at wholly domestic threats

was not exempted from the warrant requirement. U.S. v. U.S,
District Court for the Eastern District of Michigan, Scuthern
Division, 407 U.S. 297 (1972). Domestic activities jecpardizing
the forecign relations of the United States and possible safety
of U.S. officials overseas may yet be lawfully subject to
warrantless surveillance. See Zweibon v. Mitchell, 363 F.
Supp. 936 (D.D.C., 1973).

. rederal Bureau of Tnvestigaci-

2
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". . .there are numerous indications, in
evidence reccived. . . that the types of
activities recommended in the plan were
carried out in the following years. The
net effect was to subvert or distort the
legitimate intelligence functions of the
government, '/

It is ironic that the lawful collection of foreign
intelligence derived from international communications was
impeded by the disregard of law in other respects.8 For
the Commission to reaffirm the importance of compliarce with
lawful restraints would contribute to the protection of
throee intelligence functions which significantly support
the conduct of forejgn policy, and would contribute to
public confidance in these important institutions. Parti-
cularly is this so because the legisiative framework of the
Maciondl Security Ace vr 1547 cemains essentiaily sound das
& delegation of foreign intelligence functions. The super-
vision by the National Security Council, the coordination
by the Director of Central Intelligence, and the pluralism
of multi-agency evaluation and dissemination are fruéent
characteristics of this Act.9 The delegations of legislated
authority under the National Security Act of 1947 are con-
sistent with that Act, and cannot reasonably be construed
otherwise. “

In accordance with the intelligence research study plan
transmitted by the Commission chairman to the Director of
Central Intelligence, this author has reviewed (in the offices
of the National Seccurity Council) each of eight enumerated and
highly classified National Security Council Intelligence Direc-

tives (NSCID's) for the purpose of ascertaining the consistency

7 Senator Lowell Weicker, Final Wateraste Report, 8 on ''The
Intelligence Community,” at 63 (1974). Senator Weidcer cites a
sample of that portion of the evidence then available, at his

notes 183-136, and p. 62 et seq. of his report.

See Indgiovdd Foi°Rédase 50014108126, GIARDPSOMD1 133A00000090001-8
See Supplement to Appendix 7 for text of the 1947 Act.

D Co
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of such delegations with the laws and Constitution of the

United States. U 1n all respects, specific delegations of

functions under these-directives appear to be in compliance

with the laws and Constitution of the United States.

of

Further, delegations by the National Security Council

. . - . 1
other clandestine service functions L1l - though not con-

tained in these NSCID's - appear to be consistent with the

intent of the legislative draftsmen of the 'other functions

and

dutics" subsection of the National Security Act of 1947,

though ambiguous on its face, and more importantly, because

the textusl ambiguity, ratified annually by both Houses

Congress throuch post-briefine budeect authorizations.
& > & o
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oI classified executive orders called National Security
Intelligence Divectives. . . . the publlc still has no
way of knowing what that mandate is." In August 1974

Senator Proxmire testified before the Subcomuittece on
Intelligence oi the House Armed Services Committee re-
specting . . . the so-called secret charter of the CIA
. . . The . . . NSCIDs, urging that "[t]he NSCIDs should
. . . be the subject of an intensive investigation by
the [oversight] committees." Statement of Senator Prox-
mire, at 2 (1974),

Previously reviewed by the author. No opinion is expressed
with respect to National Security Council delegations

(other than NSCID's) in the period 1965- 1974, in directives
not reviewed by the author. Because the Vatloral Security
Council is, by statute, advisory to the President, National
Security Council dLClSlPﬂ% and directives refraz’un'T in force
should not generally be construed as inconcistent with Presi-
dential pf]*cv Fhus, the statement prepared for and publicly
relecased in the name of President Harry §, Truman, in December
1963, stating, inter alia, "I never had any thought that when
I eL up the CIn it would be injected into peacetime cloak-and-
da g g @pproved:Fof Release 2004/03/26 [ICIA-RREIAMQIA33AQ09000899001-8 than the

relevant National Security Council directives of the Truman
Adminisiration.
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Defeat of a blanket prohibition of CIA covert antion by

12

a lopsided margin in October 1974, is far lesc signifi-

cant than the knowledge of customary bractice, and annual
budget review by four oversight committees of the Congress.l3
Uncertainty respecting the scope of National Security Coun-
cil delegations of functions, on the part of then-Director
of Central Intelligence Hillenkoetter in 1947-1948, was
resolved by NSC directives within the first year of opera-
tion under the National Security Act of 1947.

Accordingly, the clandestine service functions which
are performed may fairly be characterized as consistent with
the legislative purpose of the National Security Act of 1947,

12

The Abourezk Amnzndment to the Fereign Acsistance Act of

1974, vould have added Lo the Foreign Assistance Act of
1961 & 661, "Illegel Activities in Foreign Countries,"

o
to prchibit "any agency. . . to carry out any activity
within oany foroign cfaory vhich (lolokac, ~y Fo dntendad

< T . > -
to encovvage the violation o, the laws of the United
States or of such country.' Under the supremacy clause
of the U.S5. Constitution treaties becowne the supreme law
of the land, but the municipal laws of foreign states are
not generally recognized as obligatiocns of the United States.
The Abourezk Amendment was defeated by a vote of 68-17.
See Cong. Rec., daily ed., at S18041-S16056 (0ct.2, 1974).
A vote against a blanket prohibition is not necessarily a
ratification of particular practices, but The Washinzton
Post opined: "The CIA and its supporters can now claim
- fairly, we believe - that for the first time the agency
has a congressional mandate, if only from one house, for
covert operations. No longer can CIA operations be re-
garded as an unauthorized presidential habit or cold-war
carryover. . .'" Editorial, "The Senate and the CIA,'" Wash-
ington Post (Oct. 7, 1974).

13

In response to Senator Proxmire's inquiry to the Comp-
troller General about the legality of conducting clandes-
tine services on the basis of Title 50 U.S.C.A. § 403(d)(5)
and secret NSC directives, the Comptroller General replied
(1974), '"In as wuch as the Congress as a whole was not
given a detailed explanation of the provisions of the CIA
Act of 1949 or of the underlving information. . . it secmed
that the Congress expected its oversight over the CIA to be
handled by the appropriate committees in secrecy. . . ."
- Compt. Gen_____ (1974).
Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8
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and consistent with delegations of functions and duties by
the National Security Council. Inadequacies of attention to

the obligations of the United States under international law

are addressed in discussions of Issues #11 and #12, infra,
and Appendix 2. Excepting certain international legal obli-
getions, the gravamen of objections to covert action is a
natter of public policy, not law.

Review of the eight enumerated National Security Council
intelligence directives prompte this author's suggestion that
mincr modifications be issued respecting two of these direc-
tives, and that an additional ninth NSCID be issued, delimit-
ing the scope and procedures respecting domestic collection
cf foreig: intelligence, and directine in this connecticn the
Divector of Central Intelligence to make recommendations 'for
the coordination of such [foreign] intelligence activities,

v

Coadialinl Wil subsooilon 40308 ; of the Naiiona. Security
ot of 194/.*4

Proposed veforms notw ithstending, esscntial foreign
intelligence activities (with two poesible exception§15)
may be perfermed consistently with the laws and Constitution
of the United Stutes, and are generally so performed.

The Cenmissicon's commendation of lepal review of prospec-
tive intelligernce programs, and legal reform as appropriate,
would contribute to the strengthening of public support of

. . . . , . 16
foreign intelligence 1nst1tutlons.*(

1% -
14 Sec Appendix 2, Supplement, for statutory text. See also

Issues #2 and #3.
15 sy . . .
See Issue 37, respecting the National Security Agency, and
Issues #16-17 on protection of intelligence sources and
methods from unauthorized disclosure.

16 Standards of conduct and review are of special concern to

the legal prof %sicn it is not surprising that of the first

15 sponsors of the Baker-Veidwer proposal foxr a Joint Intelli-
gence Comnitces, S. . (1974), 12 had legal training, and a
thirteenth had oecn a proiessor of political science. Of the

17 yea voters for the Abourezk Amendment {see Note 12}, 10 had
legal training and three had been SeSSOT cal scicnce
o~~gh iBpproyed For Release 2004/03/26 : CIA- R6P80M01133A0010008§’o]ob¥]8
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§ 2 AUTHORITY WITH RESPECT TO FOREICN INTELLIGENCE

Issue #2: Should the Commission be concerned with
standards and procedux s _for the Jawrul collection
and SSf@%E?IleZ of ~3§i;3” lntelngcncg acquired
within the United States, or concerning U.S. cici-
Zens or corvurations abread?

Whether the Comnission should address specific alterna-
tive reforms is addressed in Issue #3. Even if the Commission
concludes that specific reforms should be elsewhere addre essed,
if at all, the Commission may wish to draw attention to the
question oI legislative ard/or executive standards for collec-
tion and safeguarding of irtelligence. Without careful legis-
lative and executive attention, the pro opriecty of warrantless
forcign intellipgence collection within the United States,

adeissibility of such intelligence in courts, and sanctions

318 . Supp. 66 (D.C.N.,J, 1970), aff'd
L, 384 F. 2d 554 (C.A.3, 1967), sub
nove LS., 384 U.S. 165 (1965), on remand,

92¢ LCNLTL 1972), a&gié: 494 F., 2d 193
(C.4.0, '0/4) {en banc), cerc. ¢enied sub nom. Ivanov v,
U.S,., No 73-1648, U.S.___, 43 U.S.L.W. 3213 (Oct. 15,
19743 (Justices Douglas, Br , and Stewart, dissenting;
not participating, Jug-lce Na cshall) (fo relgn intelligence
surveillance presumptively reasonable under Fourth Amend-
ment); Zweibon wv. Mitchell, 363 F. Supp. 30 (D.D.C, 1973);
y;§; v. Brown, 317 F. Supp. 331 (1970), rev'd on other
unds, 456 F. 2d lll (C. .5, 1972); U.S. v. Clav, 430 F.
7d 165,(C.A.5, 1970), rev'd on other grounds, 400 U.S. 990
(1971); U.S. v. Dellince Crim. No. 60 (R 180 (Mem. Op.
N.D, I11., Teb. 2| 1970, rev'd on other grounds, 472 F.
2d 340 (C.A.7, 1972); H;§; v. Brown, 4ok F. 24 418 (C.A.5,

1.

1973); U.S, v. Blanchard, 495 ¥. 2d 1329 (C.A.2, 1974).

But sec: U.S. v. Smith, 321 F. Supp. 424 (D.C.Cal. 1971);
U.5. v. Sinclaiz, 321 F. Supp. 1074 (E.D.Mich, 1971), aff'd

e Ve U.S. District Ceurt, 407 U.S. 297 (1972);
g_gllggg v. U.S., 89 U.S. app. D. C. 103, 191 F. 2d 749 (1951);
U.S. v. Erlic 2, Cr. No: 74-116, __ F. Supp.___ (D.D.C,
May 24, 1973) cseavino ve ULS,, _ F. 2d_ (C. A. 2, 1974),

rehearing deniod, .o2d (C.A.2, Oct. 8, 1974) Kinov v.
Mitchell (peowdingz); lialverin v. Kissinecer , Civ. No. 1178-73

(Wkppr Vil Har Releass 2004103285 Bt REPsomO 11330 b0ddb0b0£aD - Mich.,
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If the adage that "hard cases make bad ]aw applies,
the results of inattention could neither encourage adequate
foreign intelligence collection nor safeguard the liberties

of private citizens.

An era of shifting power respecting scarce natural
resources, thrcats of internstional cartel boycotts, com-
petition for agricultural exports and multinational corpora-
tion spillovers (the larger of which have annual value-added
in exceszs of the gross natiocnal products of some 80 U.N. member-

© 18a
stotes™) is an era requiring transnotional 1nL°111"ﬁncc, not

P

strictly demestic and not strictly foreign.

The condvct of forelgn policy will be impeded if trans-

ol UlS, dntelligence is not obtained legitimately,

end vnder eprropriate safeguards,

Tcgislacinveis
gpc/oL cid anuse ol do“@
nationar. or fos o intellicence: or (dY 1e
mandateod siondards o collection of

inte! ll'“’x nea’

o = Ny
SCULON Zrom dDunli

17 é( ont.
is'd, Opt 15, 1973). See generally, Note, "Foreign
Sccurlty Surveillance and the Fourth Amkndmﬂnt "' 87 larv.
L.Rev. 976 (19/4,' John T. E11iff, "The FBI Qnd Domestic
Inte]l“ﬁﬁruo in R, H. Blum (ed.), Surveillance and Es-
pionace in a Frce Societv, at 7O—u5 (1972).

18

Joscoh S, Nye, Jr., "™Multinational Corporations in World
Politics," 53 Foreign Affairs 153 (Oct. 1974).

18a  Tiyansnational intellicence is herein defined as intelligence

from Approved For Rélbase 2004/03/265 ICIARDRBONMO $33A0010000000071:8: i & L ed .

frem tne tnited States. A porTion consL “tutes foreign intelli-

genee, oeven 1L collected WJLth the U.5.; a portion constitutes

[ . S . S T M [
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It is proposed that the Commission should recognize the
importance of reform, without seeking to find a static solu-
tion to a dynamic and complex sector of public policy. The
legislature cannot mondate that the executive be blind, or
half-blind. Presidential powers in foreign affairs and as
commander-in-chief imply a right tec seek necessary informa-
tion, though not an extra-constitutional right to bypass.the

. . 19
"scarch end secizure' saf feguards of the Fourth Amendment. t-

W

Put as elucidated by Mr. Justice Jackson, the Bill of Rights
20

oLght not be 1cad as a suicide pact.
Prior to Watergate and the Keith case, this author pro-
posed in March 1972 that all clectronic surveillance in the

, ; 21 ;
. be undertalen only by court order. Subseguent events

—t

7.5

t

and recent interviews have led to a change of view: that the

telligence collection, even within the

..4

be ol execucively-determined dimensions,
22 .

eI T R o Bt R S S S, 2PN
stanaaras and auiiaes of Cooirdina L.LOAL, alld
J

subject to legislatively-mondated safeguards of permanent re-

cord-keeping, sanctions for improper disclosure, and- judiciallv-

19 gee 8 on "Erlichman's Law,'" in W. Hare, "Inherent Presidential
Power: Protection or Usurpation?' 3 U. San Fernando Vallev i,
Rev. 59, at 76-31 (1974); "OL] Berger, lIxecutive Priciicce:
é_Constifu’;pﬁ”' Hyin, .3, "Presidentiel Powers: The @Luecu-
tive Pover'c, 4 3116 (1974) The extraconstituticnal

claims of sovereign vower, enunciated by Justice Sutherland

in the Curtiss-Wricht ca [259 U.S. 304 (1936)] fail to re-
cognize that the powers of King George III were distributed,
even as to foreign affairs, in part to the Congress. See tne
important opinion of Judge Gibson, dissentine in part, in U.S.
v. Butenko, 494 F. 2d 593, at 626-635 (C.A.3, 1974). Also sce
C. Lofgren, "Unite States v. Curtiss-Wricht Exvort Corperation:
An Historical Reass ssment, ' 83 Yale L. J. 1 (1973).

Terminiclic v. Chigggg, 337 U.S. 1, at 37 (1949) (Jackson,. J.,

d] “’1._111*).

W.R., Harris, "Internal QecurLty Dractm,os of the U.S. Government:
The Need for Presidential . pnTaLcal "in R. Blum (ed.), wr~

veillance and Fsoioance in a Free g jp v
227111 7 Approved For Relegse 20041021287 CIARDPS gﬁﬂqaﬁoitg&o@gg%

U.S.C.0 2511(3), dralced by the banpldl Counsels of

7
OL “1L1. 18
I8 and NSA.
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determined access.”3

These topics involve a detailed examination such as the
Commission may choose to avert. What is important is not
that the Commission résolve these matters; but that these
matters be appropriately resolved, so as not to discredit
the transnational intelligence functions increasingly relevant:
to the conduct of foreign policy. 1In this connection, not
only the United States Intelligence Board members but also
other agencies like the U.S. Postal Service should be mindful
of the importiance of lawful restraints on intelligence,z4 SO
as to preserve that domain which is legitinately within the
intelligence purview.

plara —— e -

My collecague, Profess
is prescntly undertak
genee, under grant

Y g P
Conma

or John T. E11iff of Brandeis University,
ing @ relevant study of domestic incelli-
om the Policc Foundation. The Natiocnal
icsion for Review of Federal and State Laus Rejating to

Ty sl v

LI S R I A WY )

reseal

4

CRPing 1S Cunducling heasings aud conmissioning relevanc
L.

Governuental interest in moncpoly of the mails has often béen
related to intelligence vrioritics. See Lugéne Vaille, Le
cabincet noi: 450)5 Kenneth Ellis, The [British] Post Qfiize
in the nin Century (1958). Early efiorts to assuro
privacy U.5, mails are summarized in A. F. Westin,
cedom, at 335-336 (1970).

In Ex parte Jackson, 96 U,S, (6 Otto) 727 at 733 (1878),
Mo Justice Field wrote: ". . .letters and scaled packages
-« < are as fully guarded from examinaiion and inspection,
excepl as to their outward form and welght, as if they were
retsined by the parties. . .The constitutional guarantee of
the right of the people to be secure in their papers against
tnreascnable searches and scizures extends to their papers,
thus closed . ageinst inspection, wherever they may be. Whilst
in the wail, they can only be opened and examined under like
varrant, issued upon similar oath or affirmation, particularly
describing the thing to be seized. . . . No law of Congress
can place in the hands of officials connected with the postal
service any authority to invade the seccrecy of letters and
such sealed packages in the mail; and all regulations adopted
as to wail matter of this kind must be in subordination to
the grest principle embodied in the fourth amendment of the
Constitution.'

Although a '"plain view'" of illegal matter will permit
warrispproved For Reléasa:2004103/26!1 CIARDPSOMIA133A001000090001-8 . - |

the package first to obtain the "plain view." People v.

1
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24 (Coﬂf )
312 N.Y,S. 2d 175, 63 Misc. 2d 344 (1970). See
Title ’9 U. S C.A, & 362'\d), (1973 ed.); 26 U.S.C. § 6334
(a) (5) (1970 ed.)

F01e1gn mail is subject to customs spection. See
J. H. Hillenbrand, '"Custons authority to search foreign
mail," 6 N.Y.U.J, Tnt'l L. & Politics 91-114 (1973).

Tho 9ﬁ5“' 1o "L [of the| Inte: zéncy Commitfee on
]ninl‘jwtwb teported to the President on June 25,
1970: ", Yy, there are two types of mail COVGLdUe'

s 3
routine coverage egal, while the second -- covert co-
verage -- is not. . . . Covert mail covorage, also known
s 'sophisticated mail coverage, ' or "flaps and seals,
entails surreptitious screening and may include opening and
examination of domesitic or foreign mail. This technique is
baced con high-level coopervation of top echelon postal offi-

- - s
cials,’
1t

« « « Covert Coverare: {1} High-level postal authori-
tics have, in the past, provided complete coo O'?LlOD and
have maointained lel 50 of this )'OPL&A. {2] This

b L <
technique involives necli risk of compromise. Only
LR - - A1 1o Yoy Lot oy 1
PO SO caoo AU LMW O L Us k.a/\.LL)L_LLL\—aL—\ ST

persomel involved are highly - froined, trustvworthy, and under
complicie conicrol of rhe intciiigance agency. [3] This co-
verage haos laan e*LLc”xly successiul in producing hard-core
and auvthentic lligence wiich is 7ot obtainable from

any other source.' Report, at 29, 30 (1970).

In a Vhite meniorandumn of uhl} 15, 1970 T, C. Huston
informed the ad LOP intcellicence committee (1 BL, CIA, NSA, DIA)
that "The President has o erully studied the special 1cpor,,‘.
and made the followin g ceeisions: .....[3] Mail Cover e

restrictions on covert madil coverage are to be Lcla“eo t permit
use of this Lechnlque on selected targets of priority foreign
intelligence and internal security intervest."

Subsequent to FBI Director Hoover's inability to obtain
signed Presidential confirmation of his decisions, various ax-
pects ol this 1970 report plan are believed ro hqvt been terminat-
ed, between July 28, 1970 and 1973, the year in which this report
was publicly released. As of OLLODer 1974 U.S. Postal Service
responsibility for investigation of mail interception crimes
[Title 18 U.S.C, 81701 €t seq.; Title 18 U.S.C. 8241 (civil rights) ]
is vested in the same Criminal oectlon Postal Tnspectiop Service
which is responsible for approving' loutwne mall cover'requests of
Uu.S, intclligence agencies and other departments.

)

Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8
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Issue #4: Should the Comamission recommend new legis-

lative authoritcy 10“ Cid or otrher USTH azercieq to col-
lect, di;‘@m.“(~g and proiect foreien intellivence of
COme“(Tnl value? -

The National Security Act of 1947, as amended,25 does
not provide any special mandate to collect foreign intelligence
of commercial value. It was sugge ested, in the course of inter-
views, that (a) CIA made inadequate use of technological, and
cconomic intelligence of commercial benefit to U.S. firms;
crd (b)) that “nclusion of 2 commercial intelligence mission

vas not part of the CIA mandate. Information is from time

to time dicsenineted through the Departments of Agriculture,
Coumerce, Delouse, and Treasury, andé the Council of

Peonowic Advisers. Any commercial inteclligence support
c¢f these cther agencices should assure nondiscrimination in
T e socesa and Dravide aancitiong oy misnse of commercial

.
intelligence.”

L. —

cricn or

Systematic U.s, intelligence support of the United Nations

could serve the following purposes: first, to assist the U.N.
Secretary-GCencral in performing his dULlOQ,?7 second, to
impart relevance and timeliness to U.N. debate; third, to
strcagthen, on a multilateral basis, disincentives for covert

operations, rather than concentrate attention solely on issues

Sce supplement to Appendix 2.

As Tor evamnle, with aoric 111 311 conmodity information. Classified
access shoula ol He restyicied o povernnent contraaltors

27 Avticic 29 of the U.N. Charter pvovides that '"[t]he Secretary-
Geneval way bring to the attention of the Security Council any
matter which in his opinion may threaten the maintenance of

intecrApgroved: FonRelease2004/03/26 1 CIA-RDP80M01133A001000090001-8
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of unilateral U.S, abstention; fourth, to legitimate under
internaticnal law and practice remote sensing systems, the
detense of which by physical means or other countermeasures
vould tena unnccessarily to waste considerable resources of
the U,S., the U.S.S5.R. and cther remote sensing sponsors.

At the present time there is no U.S, government organi-

1

zation tacked with the screening of U.S, foreign intelligence,
and its systematic provision (subject to security review) to

the U, or specialized agencies., The Burcau of Jntelligence
and Research in the Departuent of State could constitute such

an clfice.  Amoung criticisms of this approach are the following:

jivst, on an ad hoce bacis, through the Ofiice of the Assistant
Secratary of State (International Orpanizations), or through

the Sceretary hinself, considereblie information is provided
Ll U.N.e and specialiced encnclies; scceond, it is feoar

Tormusiizea Tiaigson woul

d be captured by "security drones' who
vould impede transmission of informatiun;'
would have to establish a resal-time information base, and
skilled persconnel, to utilize such support; fourth, prospects
for U.N. payment of marginal costs are not propitious; and
tifth, it is tactically advantageous to transmit only that

porticn of U.S, intelligence which supports U.S. advocacy.29

NGY |

&

But without systematic review, vulnerable intelligence
sources and methods may be compromiced, or major system
output (now overclassified) not proferred.

29 Sce Myres S. Mcbhougal, Harold D. Lasswell, and W. Michael
Reisman, "The Intelligence Function and World Public Order,"
46 Temvle 1. 0. 3565, at 381-383 (1973); - J. Rikhye, M.
Harbottle, and B. gjoe The Thin Blue Lun : International
Peaccleeping and Tts 1ﬂ‘iu;(3 (fortncoming, Yale University
Press, Dec. “m), and \l‘/(l Myrdal, "fhe International Conool ofDisyrmmenr,’
231 Scientific A oricon, 21-33 (Oct. 1974). Article 99 of
the U.H. LELfLQ} fﬁ;ﬂztll_aOQ by the Sccretary-CGeneral in the

Congo (1960). With respect to trustecship duties and human
rights, the N. has broad investigative powers. InveOtiQative

U.
e Hpprd For s A0 GO RO SRIG ooy
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Issue #6: Should the Cormission recommend lecislative
yrizaticn: and cont ]*“QFVOW by _advice aud consent of
the Sgnqtc of the Deiense Intel licence Agency and its
?

Directorships of the major foreign intelligence agencies
are of sufficicent significance as to warrant Senatorial con-
firmation hearings. Signatures of the major foreign intelli-
gence agency directers on the June 25, 1970 special intelli-
pence repert are a reminder of the need for close Congressional

Gupervision of the appointment process.

Further, continuing dissatisfaction with the capabilities

ol the Defensc Intelligence Agency may at least be channeled

Ly more direct Congressional accountanility.

Ihe hational sacurity agency has, at Jeast by implication,

suriicicont authority o law to undertake fhosc missions which

~

. crsqs 30 . .
érc its presont responsibility., NSA constitutes an impor-

tant foreign intelligence resour ‘ce; quite understandably its
institvticnal support should not be undermined by tasking
the agency with transnationsal economic inteliigence or other

trancnational collection tasks which are not clearly of lawiul

origin,

Q,,!

35 NSA was esteblished b} cxecutive order in 1952, and was
thereby impliedlyv recognized by consequence of the Act of
October 31, 1951, found at Title 18 U.S.C. § 798(b),
as a protected < V’ptclu nc authority designated by the
President. P.L. 86-36 of 1959 provided administrative
authority for ISA. Slnce 1962 there have been direct
annual Congressional appropriations. Following the Martin-
Mitchell defections, personnel security provisions were
established undor P.Lc 82-90 of 1964. A Congressional
subcommititce vhich rovievcd the lcgal authority of various
Defense anencics did "mot Guestion [NSA's] legal authority,
as a Pros w“'?ﬁ1l\~~n\auJJ>DLd HWCﬁcv Sge U.S5, Congress,

Housco A iwA Senvi )
.- Approved For Release gqq4403¢251,,C|AR|g|5 Adoﬁb%dpgﬂboﬁ‘-é :
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Ip]

r

1is page has been deleted in its entirety
per determination of classification by the

Yot iy et iyl Fear Ao
Naticnal Sccurity Agency. : ]
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Issuc #8: Should the Commission recommend legislative
delercation of res LOﬁ‘;a"Twpv tor mew iields orf foreign
asso§;‘¢nt and roreczooing?

r

Simply put, if the Congress wishes to accelerate fore-
casting and assessment of unconventional subjects - e.g.
terrorism, narcctics, international environmental trends, world
resource scaveity, foreign energy Lcchno]o"1c533 - delegation
of specific missions to specific agencies should be considered.
In opposition, one may postulate the undesirability of fixing
by law jurisdictions for unknown forecsas ting needs. If con-
sumers were better represented in decisions respecting intel-
ligence production, or if market mecchanisms were applied to
inteliigence, deuwsnd for new products might appropriately fluc-
tuate and should net be constrained by law.

If the Congross mandates now fields of forecasting and
‘ssessnenty & rebuttable presumption in favor of unclassified
production might avoid undue 'capture" bty foreign intelliigence

cuencics of work better performed by other government, indus-

trial, non-profit, or university inctitutes,

33 Sec also the Commission working paper of Colonel Frank 1., Schaf

Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8
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£ 3 CLANDESTINE SERVICES UNDER MUNICIPAL AND INTERNATIONAL LAV
". . .I do not intend to disparage Interven-

tion. It is a high and summary procedure

which may sometimes snatch a remedy beyond the

reach of law. Nevertheless, it must be ad-

mittcd that in the case of Intervention, as

in that of Revoluticn, its esgsence is illegality,

and its justification is its success. Of all

things, at once the most unjustifiable and the

most impolitic is an unsuccessful Intervention.'

. . /
Historicuss%

Issuc #9: Do clandestine services constitute a ner se
t b the United States under

\'7 O-] dl l _L'““‘! O
JHLCWﬂaL;Lx(J,_inv:

The simple answer to this question is, '"no, not in erosgs. 32
1 i ) 5 &
Sir William Haycourt, at once captures the frailties of inter-

national law #nd the perils of its violation, but in his ob-

Jowtions to Brifish intervention in the American civil war he
presumed a ‘concept of intervention oo rigid for late twer**~th

century politics. 36

v

Under traditional international law, the individual agents
committing espionage or sabotage may be in violation of municipal

criminal law, but the crime is not a delict of the sponsoring

27 . -
government, >/ Espionage offenses were treated under the laws of war.

3/ ) . ~

°F Sir William G. G. Harcourt, "A Letter on the Perils of
Intervention," in Letters B fiicroricus on Scme Questions
of Internacional Taw (Loncon: faeniilan & €5, 1663), p. 41.

35 Even Richard A. Lalh> in his paper, '"CIA Covert Operations ard
International Law' (Sep. 1974), bases his condemnation on part
cular categories of international law violations.

36 gee e.g. Andrew Scott, The Rafo]uuon in Statecrafit: Informal
Penetration (1965).

37 sce E. de \?LLO The Law of Nations, 8§ 179 (espicnage);
Lauterpacht, IPG”QLUquP“lV Ac LlVluLCS by Private Pcr%ons
Apainst VoreL”n States,™ 22 Amer. J. Int'l L. 105 (1928);

C. C, lyde, "aspects of the Saboteur Cases,' 37 Amer. J. Tnt'l
L. 83 (1943) ; Rictard R. B: xter, ""The So-Called “TODTIiTooE
Bellicc rency ! Spi“S, Gnkrrjllas and Saboteurs,' 23 3r. VYear

T T 4 - Ty Ty TR
boolk Tne'l L. 323 (1951); Junathan G. Cchen and R. Kovar, L es-
piotmage cn cemps de paix,' Ann. Fr ancsis de Droit Int '] 1960, at

239-25 1961 ocee Manuel R, O
Sibi 1A|gp<ro od %pr Rélgase zqoftm(z% clu%\leCbBoﬂz@g.ﬁéAbo1eb%Q%&1-s~

CNS ATdLILSLE [ o
(1962).
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Peacetime recennaissance was implicitly licit, or otherwise negzlected
by international law treatises, except as to diplomatic agents who

were accorded protected status, subject to persona non grata expul-

sion. A state could protect by force its territorial integrity.

ST —— Intelligence gathering by remote sensing has gradually
beccme an accepted instrument of international discourse. Re-

cent acknowledomant. of "national means of verification' in
the 1972 SALT azgrcements is a prelude to formal recogniticn
of the essenticlity of eroLe peacetime observation,38 without
which the likely costs of securing remote satellite systems
may be ol significant and expanding maénitude.39

Article 2 (4) of the United Naticns charter, as a treaty
to which the U.S, adheres, is under the supremacy clause of
¥ 3 - . 1t - ”*/4-0 -
the U5, Consticution the "supreme law of the land, and
requires oembers to refrain from "the threat or use of force

against the territorial integrity or political independence

ot any state. . . .Y
Other trecty obligations are also the supreme law of

the United Stotes. %l Other intemational documents are only
recommendatory. Still others support the right of collective
self-defense, consensual government-to-government assistance,
or humanitarisn intervention.
Most of the clandestine services which the National Security
- Council "from time to time directs' are likely to be either

compatible with interna LLonQW law or at least not unambiguously

38 tpach party undertakes not to interfere with the national
technical weans of verification of the other Party., . . ."
Interim Aor“'1CﬂL . .With Respect to the Limitation of
Strategic Offensive Arms,' Art. V(2); ABM Treaty, Art XII(2),
May 26, 1972, S e also J. T. McNaughton, '"Space Technology
and Arms Control Observation in Space,' in Cohen (ed.), Lay
and Politics in Space, at 69-94 (1064), Mac»hlnncy, "Changing
Intcernational j.aw lMcthod and Objectives in the Era of the
Soviet-Westorn tente,' 59 Amer. J. Int' 1 1.1, at 10 (193))

39 F}k‘ ”<‘~\:32”;lA L ;’; A f;rn1; Tbini'JL‘ LT 5V andan I

- oome 0L LHeSC Costs must 10 eny cve nt ol ideurridd

protocL acdinst treaty violation or abrogation. Others costs
may be rcdvccd by the wutual huiting of verifiable military
dcvclopucxt oL partjcu]ar space capaoilities.

40 U.S. Approved ForRelease 2004(03(26; GWARDPBOMO1133A091000090001:85 ¢ (134 )y .
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incompatible with U,S, obligations under international law.

In brief, there is need for consideration of U,S, inter-
national law cbligations, both in the de ign of any clandestine
servicts and in reviewing the propriety of their approval by
the NSC.

Systematic review of these "other functions and duties™
could do more than reform the clandestine service practiccs
of the Ceniral Int elligence Agency. O0Of possibly greater
signiiicance, ongoing review of the covert "safety valves"
cf internatioral conduct might elucidate the irreslism of

traditional internation

okl

1 law, and infuse that great tradition

, - ) . . ) - L2
of "the law of nations" with vieble reforms.™

An extended vallowing in the rhetoric of the CIA-in-Chile

which does not attend to the absence of international legal sanctions

is an exercise which would nejther explain why the United States

2 chapo only tho third largest dispencor of iargesce {(if
that) wor prevent & recurronco of compelling interventionist
/i Q
tormigtion,
Z»i—;« DLog T, NP M, o7 1 i o
OCCe e o, ;uvlhp C. Jessup, "Should Internation 1al Law Recog-
Internediate Status Between Pvgce and War?" 48 Aner.
L. 95 1954); John Nortoen Moore, "The Control or
lexr\o ition in Internal CunfL:cL 9Virginia J. Int'l
historical pcropcctLv3 see rricarich
Poctrine of Rajson d TE’“Mégg
Plc nelish ed., 1957); Robert Sobel
Jhe Gricins ] o (1901), Wclther the ulll of
Rights nor inte: w:tLop*' tlga(v law should be seen as a suicide
pact. Tomer Sceretary of State Dean Aches on once said:
"I must conclude that the propriety of the
Cuban quarantine is not a legal issue. The
power, vosition and prestige of the United
States had been challenged by another state;
and law simply does not deal with such ques—
tions of ultlmate power - pcwer that comes
close to the sources of sovereignty." Amer.
soc. Int'l 1. Proc. 1963, 13, 14,
01 ymp S
I

Leeking evidence and expectations of foreign countex-*wtclvunLWﬁ
fraiities would appear more nearly naked, such as the one-

liner: "I den't sce why we need to stand by and watch a
o by Fpprbved For. Rl{lea’se(?ﬁMIQB’IZS 3 C!A?L-RDPSQMM*I B3A001000090001-8

. shy, JConsored ﬂ”t“OI”lp‘SO‘f
.J.u, Sadlen TRt h“lEL\C ‘Chile Actilvitcies lhe

(Sep. Ly, 1974), ». 14,
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This line of inquiry leads te an interest in fuller
coordination between U.S, efforts to expand the domain of
international law, and U.S, efforts to satisfy compelling

interests consistent with that domain. Thus, Issue #10:

Iasuo fWO:Mnnovl' the Comnission recommend amendment

i S i . / 1ire, prior
cics.’ an
the United

under inter-

nagf )\‘ 1

W e i e

This author‘s original concept had been to require a

Fa

formal epinion of the Legal Adviser to the Secretary of State,

=

There is, howvever, by the naturc of daily State Department

representation in matters of international law an understanda ble

o

adversity of dnterest in reviewing clendestine service pro-
pesels.  Consequently, a suggesiion of an expevienced official

in the Diveciorate of Operations, CIA. was adopted:

Ty . Lo o L A . v . .
- -~ 1 Jo I [ . O e, PERPURE S S .8 R
wlic & LG Obrwiadds w0 Ol LEYJULLIEGL Plicy Cu Gudliiciiod [P IR

ctiher tunctions and duties'" by the Neticonal Security Council,

that opinion chould be furnished by a legal adviscr teo that body

responsibie for action ~ the NSC. [Sen text of proposal, Appendix 2].

The wain argument acainst this proposal is, quite rightly,
thot by documenting inconsistencies of proposed covert opera-
tions with unambicucus international legal obligations of the
United States, contiugent costs of publicized failure would
thus be enlarped. From another perspective, this is pre-
cisely the objective - to render more fully conscious and hold

3a
accountable those who pursue illusory or costly goals. There

ot

vill still be justifiable occasion to "snatch a remedy beyond

the reach of lew" but the snatch ought be a conscious larceny.

Turning from the legality of clandestine services to thair
organization and supervision, one reaches the perennial question
of "spinning off" the clandestine services of CLA, either to

amclicrate their impact or to quash them - depending upon the

4 3n Punv I(C]‘T‘TJLjL forms cof transnational 3051Qténg m1?ﬁfﬂ
as Jﬁ'«ﬁfirotred Fdr, Rel@éselzooztmmpcmA RDPB@IVIOW&&MO&:OQGDQQQ@CI‘BL ine
service activities.
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perspective. Personal biases should be clarified for the
record: mine are to leave the DDO where it now resides, an
unpopular view,

"Yet, four circum&tances conspire against personal pre-
ferences: First, a public mood of undexstandable unease,
after Watercate, a mood supporting change; second, a pro-
pensity for obsevvers of the foreign intelligence scen&f4
to favor a spin-off; third, the increcasing technical-commu-
nications potential of third-country and centralized head-
quarters coentrol; and fourth, the vprospect of reform of the
Netional Secutity Act of 1947 (to protect intelligence sources

and motheods, dntor alia). IL my persconal biases are mis-

founded, shculd clendestine services performed outside CIA butr
coordinsied by the DCI be precluded by Act of Congress? Con-

versely, if the ceformists win, but are wrong, should a returu

. - - - 1 - = ) A — E . B . - . . Ly,
Lo o poluy rrdaileaobs e Drotiouean LL Lg propuvsauviy Lsode irli
CTe 1 4y of 7 be ryendored siple but + mandatory:.
that the spin-oiy be rencoeraed possinle but not manialtory:

o the pu»* ral

Intellicence

A \H("/ I Soo

Issue #10, supra, raiscs the question of imposing the
accountability of legal consciousness at the National Security
level.

1t has bcen elsewherc proposed by Roger porsz,S then by
dmbassador Be'alc“546 that Presidential certification of every
covert operation be required. This proposal passes from the .
question of consciousness and NSC accountability to the ques-

tion of designing such large self-inflicted costs as might

Z‘ — Is \ -~ = 3, ¥ .
b4t L. T.G. gelch:r (1974); C.L. Cooper (197&4); M. Halperin
(1974); H. Ransoin, The JPfHJL]”w“(f Fetanhlishment (1970).

45 r . - . - . S

P2 Roger dorris, '"Following the Scenario: Rellections on Five
Jase Historics in the Mode and Aftermath of CIA Intervention,
Paper, Confcrence on the Centval Intelligence Agency and Co-
Ve

4G Approveé) ﬁor’Re’Ieése 20"04/53/26 C?A RDP80M01133A,001000090001 -8

tO Prait Paper, Commisasion wvorkine paper 2052230 Tn a later Draft

Paoper Anbassador belcher no )onrﬂr Proposes such certification.
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price the U.S, system out of the covert market place, while
the barter elsewhere continues. If the object is to forbid
particular enterprises, there ought to be more candid vehicles
of action. The cssence of a covert operation is more likely
its disacsociztion than its invisibility. These proposals
would preclude Fresidentiel disassociation., Because such pro-
posals would regquire legis lation, they are included below as

Issue #12, in a proposition with which this author disagrees:

mend amendmeni of
ccuire Presidenrvial
and duties' under

(D)

NI W AL, A

Additionel proposals pertaining to clendestine services

which, if implemented, would involve amendment of the National

Securily Act of 3947, are those to place such "other functions

2

i o * 1 1 R -1
-

1 -
L S S U Y (W SRR i

)

1C oprrLadl Assisianl tu Lhie rresident for

Nelioral Se curity, or under 2 stacurorily -recognized Neticnal
3

security Council Intelligence Committec (NSCIC). Unlike the

propocal o permnit delegation of clandestine service functions
to the Director of Central Intelligence, outside the Agency
[6s in Appendixn 2}, the above-mentioned proposals would tend to
creale uncoordinated operaticnal service ¢s, as for example, in
liaison with foreign services and in counter-intelligence efforts.
Reither CIA nov a separate organization could be expected to reirain
from such activitice, and in these and other areas the ozganizations
might well operate at cross purposes if responsibility for both
vere not vested in one place

Large special operations may be lawfully performed under
authority of the Department of Defense, subject however to the War Poves
lesolution, Without amendment of the National Security Act of 1947,
assignment of clandestine service functions to a civilian agency other
than the Central Intelligence Ageney would be to create an extracensti-

tutional cntity, operating as did the "plumbers" without authority of

law anc ' g ]ptrglngHd For H21daSeE 2064163/26' CEARBPEUM01433A009 00008006458 1 37, any

YRV

Pulo 93=148, 8 stat. 520, Tille o0n GLe.C., o8 130T CEVEAR I
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proposed spin-coff of the clandestine services should be framed

$0 as to retain or strenglthen prohibitions against performance

£

of '"police, subpoena, law-enforcement powers, or internal-security

"4820d to retain Congressional accowtability, as presently

functions,
existes via confirmation hearings, oversight hearings, and annual

budget review with the Director of Central Intelli ence.,
o

48 Under at lenst one previous Directer of Central Intelligence
therce were inportant instances when re cquests to underteke or
participate in police, law cnforcement or internal security
functions rere not firmly rejected. See Marchetti and Maris,
The CTIA and the Cult of ~n+011nﬁglc , at 224-240, and especcial-
1y at 224-227 (1974). dany of the activities described by
Marchetti and Marks arc lawful; their essentiality would b@
recognized by S, 2597 {Stennis)(Oct. 18, 1973), S. 3767 (¥Prox-
mire) (July 16, 1974), and H. R. 15845 (Nedzi, Bray) (July 10,
1974), all providing, inter alia, that nothing in [the] Act

shall be construed to prchibit the Central Intelligence Agency

from protecting its installations, conducting employee and other

clearance investigstions, or Urovw ting information to other de-

partmeats and agencies, S, 2597 and I, R, 15845, but not 3. 3767,

would also protect: "carrying on within the United States

activitics [recessary to ($.2597)] {in (I.R, 15045)] support of its
foreign intelligence responsibilities...."
Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8
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The same Eberstadt Plan of October 22,
unificetion of the armed services under
Lichmont (after 1949, the Department of Defense
crecation of 2 Ceutral Inteliisence Agency? The
managerial authority of the Secretery of Defense,
dppavent to Scorctary Forvestal in 1947-1948,
staltuticry refomm in 1949 ond in the subsequent:
Tivited statutony authority of the Dircctor of
Ceves pertainong to forveion intel] ligence agetivi
tures of cooncics other than the Central Intell
vepetoad wesentiolly unchrneod since 1947.  In
the wocamanndardcne nf g Sabpee. Lponey rowviewr g
RKeymody dn 1962 transmitiied 2 letoe,

(e
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Sbcurltv:

N SRR

was

fhe Eborscadi Tesk Force staff recport on intclligence

pared by Cartain Sidney W, Souers subscquently the first
octor of Central Intelligence in 1946, later the firs
Sceretary of the Nacional Security Council and Presidential
tor oj CIA,

Reprinted in Lyman B, Kir! Kpatrick,

(1 QG E ), LLJ]"'}’ 1o
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This infcocumal authority was viewed as inadequate for effective

management cf the foreign intellizence enterprise when a joint

N

OME-R5C review group chaired by James Schlesinger undertook another

study in 1970-71. Because President Nixon early instructed the
J J

tack force to weetrict its recommendations to those not requiring
g

1, resulting proposals for more vigorous mansgement

.
neyr legis

ek
JAS]
—
-
.

by the Dirvector of Central Intelligence were supported only by

"
W . 53
Prosidential dirsctive.

[iree years hove now possed since the divective of November 5,

1971, Two Bivectors of Ceniral Intelligence, Messrs. Schlesineer

]

end Coiby, bave succeeded to the pesition then held by Mr. Helms.

The Tntolligence Fesources Advisory Comuittee (IRAC) eand the Inteili-

.- - R T R IE- ISP SNt - S & S g ey -~ 1 . 3 £ el 1 ~ =
gened Commaniiny stalf both operate under thea aegis oL the Director
ci Contral Intelligence but without authorit y of law.

Deanire nn ancaryoni Crend torard more frhiitdeal and crro ooy
peani 2 anroreni Urend Jard more critdicst

...... = p R SRR CN

revicw ol the conbived intellicence budget, within the IC staf(
and within TRAYC, and despite an onnual community performance revieu

‘he IC staf{

o
o’
~—
a
w
—
-
oy
o
-
o
-
lon
-
e
S
=
oy

» some observers expect that no Direcior
of Ceatvel lnteiligcice laciking clear legislative authority will uf
either support the redivection of intelligence collection against

nonm Litery, nen-SHloe creancellation of capital-intense projects

., ~
!

Lunded by the Departwent of Defense. fTo provide the Director of

Central Inteliigence authority o impound or otherwise direct intelli~

gence expenditurcs of agencies other than the Central Intelligence

Agency woold be to.iwmpinge upon Presicdential autho ority, and to cncroroh

52 The Schies: sor task force commenced its work in the aftermsih
of the TAC donestic intelligence report of June 25, 1970. [cce
this paper, §1n:w at 3-4, and notes 5 and 24]. It is nort present-
ly Tnown by the author whether complications respecting implement-
ation of the June 1970 dowestic intellicence plan and Pr esidential
decision o July 15, 1970 aiflected I'residential decisicmn to avoid
Congrossional involvewsnt in measurcs to strengthen the autherity
oL thoe Dircctor of Central intclligence.

53 Sco the unclassificd text of November 5, 1971, in "Reorganization
of the V.S, Intellicence Community,'' Veelly CDAWI].; on of Presi-

dun Approved:For Releasa 2004031261 GIA-RDPEOMIATIIA00 10000900018 — =~
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cditional depavtmentsl powers. For the Gongress to impose

—
Ta
"
™y

-
-+
3
)
)

Chority would be to encroach upon the separation of consti-
tuticnal powers.

What thew, if anything, can be done to strengthen the hand of
the Divector of Cencral Intelligence, and the Intelligence C minunity
stalsy and the comitieces vhich otho Twice suppoert the Director?

.

Perhops there s no legislative assistance which could be, at the

fame vime, widely accepteble and of significant impact.
One possibility is to provide at least Congressional ratiflica-

Lion of the Divector's annul report on the combhined intelligeuce
budzci, thus to strengthen wny tempitations the Director might have

LU ImSa st 28 necersary, ther a hetter justification or cogt proicce

roposed collection system be cancellec .

B T e .. A U . Lo P -
Lgpbadhe il Rl LT Lru L LUTILSh Al Gnilcld 2 €pUL L Lo Lile wONerned s

5]

> 1T

-

W

ol the Unrved Sootes, Subseguent Lo Congressional disclosurc

peeling prior restinony on CTA programs in Chile, a commitice coungel

1
i

sugrasted that iv would be preferable thet an annual repore on the

(0

'L not constirute

[4%)
o0

coubinad intellicence budg formal Congressional
docuvaent, so as to safeyuard the magteriel from disclosure through
othor than the Approved intelligence oversight comnittees. Were {he
Conrress to amend its rules so as to safeguard intelligence docu vinents,
as wiith the Joint Coumititce o Atonic inergy, a report to both the

3.

President and the Congress might be advisable, Otherwise, a roport
to the President could furnish che basis for informal briefings to

the- onal oversight committees:

-
\4‘

e

}om iy of tho

Unitod
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Beyond statutory confirmation of the responsibility of the
Dircector of Ceniral Intelligonce to undertake the annual budget

revicw which is already stafied, and amually sumnarized before

L)

he Congrescional oversight committ s, it is possible that the
Intelligence Community Sraff (IC staff) or a component of it
shovld be formally authorized to obtain access to departmental
and other agency intelld

\ 54
Centrel Inteilicence.  Unesl the LC staff demonstrates a capa-

gence, now a right of the Director of

city Lo eviluate scientifically the reliab >ility and vealue of the
intclligence product lines which it reviews, “or otherwise demon-

strafos the dmpowtance of statutory authority for particular

0 funciions or date needs, theve 13 no particular rezson o PXoO-
vide thiat orpouization o statutery basis. Conversely, any evidence

ciocostructioniswg on the part of the intelligence services of the

Jellieues . walenh anterferes with rhe 10 staffie perrfor-

.
-

Is

.
i
I

-

Cre, could be cause for subsequent reconsicera-

IE the Disector of Central Intelligence is charged with an amual
budget report, thic legislative stimulus might encourage atteniion to
the consolidation of deparitmentsl intelligence functions and the estab
Tishient of sherved computor dota bases by competitive production shops’

Ciher ccoconomies michi be stmilarly encouraged.

50 U.S, ((m‘ £ 403(e).

Brown and E, H. SHUFOTdb Quan tlfv3n” UﬂC“St
i ?71“_(:.?(_“:‘!37:_17'1“7'(“ fox the Re )L« 110, 0L
ihe Rand Cl:uuluL?Uq (197 ').

“ s¢ Department wou?d not cooperate with the
it not Ul“CCtGd by a military officer, and the over-
1€ stafit with mild itarv persennel are indicators
vieduent stetutory authority may eventually be rcquu e,
57 Sce the Commission weorking paper by Robert Young (fortheceming).

RS
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Irom another perspective the issue of encouraging (by statutory
langrage) ¢ scnrching annual review of the combined intelligence
budget is irrslevant, or counterproductive in the sense that it
might pevpetunte the illusion of regulatory rationality., Intelli-
gence s one of the few governmental goods or services marketed at
zero, or closc to zexo cost. It de a subsidized product of oligop-
sonicl producers, the USIB agenciee working in concert as a monopo-

subsidized on the one hand and averting counpetition on the
olhey hasd by sctavatine the market with free prﬁ(ucts. Bv avoiding

58

divect velnstion and product choices by consumers, the producers'

i

corsertive precludes as ¢ central elemont in futu investnent deci-

L v em gy ST e O v Aem s o el e e Te R R, PR N

B IR R SN ol dInerences Irom marken trends . Diticronees in Pro-

Tilon of aliter rmaiive copcrmmer mavlrara rmyom 1mimerma ool - solectod
L Ol ALUR ST E 0 Ive CONTUmMET mariieds are repressea, oY neglecuie

Sy SR D T e Yy g e L R R N oy e e PO S
by standucdized products. Marketing skills arc neglected, and innove-

T i G N T A I P : G e e 4G .
Lo s MGGl (VI L0 G20 @Gl UL Clialni@G s, aud-on SUAMCIILE, Culey

. - - Ve, . . . R - R P PR 1
are yesjoted,  Producers cre perpetually overizshed by dissatisfied
Crr ey A O o aored ce tee T (hom-1n ing fomers T, 2

COTmTE A CTLan BeTvied o0 Eny (Non-paving CUus Conx nis

theovetical description of regulatory iysiunction is not a full cum-

mary ol a compla intelligence system. Many consumers are servicec

1

by 2eeliont intelligence products, recponsive to demoud shifte.

-

Pue fundamentol problems way persist, despite many instanc Gi .

cutstanding intellifence production: Tirvst, in the name of security
Oy vesponsiveness to policy, the producing agencies may unreaconably
raisc barricrs to market cntry, through data compartmentation or fail-

urc to submit cstimating tasks to the scrutiny of appropriate institu-

.

tions in inductry, university or other non-profit research establich-

mente, Second, consuncrs may be precluded from exerting quasi-market

influences uvpon production decisions, via budget choices or the settine

of production schedules in bodics from which consumers are excluded o

4

under-roepresented.

169 N N
JO PSRN A S U SR N L A l\:

producers, wnd g

NCC QueS L -o“" A ‘L.-_L\ Ltarv. ced

Soee il ) )9
wide laticude fZor producer

i

G0 5 L PR e ed
<7 Turther criticisws (m(i 1)""8 ihle quasi-market remedies a
hx\ R 1’:“1\, meno L Haoy, lnCLLtutzdnvL Mechanisms Lor
\?'(m R ) P50, 1 'L‘ g i Sion UCL.
, Y Apprquq ForR Ieas, °f”°3’?ur QIA RDP@bMoﬂéz 0990 () fs Yooy, Mihrer:

”y

i H
genee Hiriots oo mlg)uu:inn uhkptlc &Uhﬂjﬁ“lon doc. AUQUQJ

(sen. 4. 1.074).
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anal

ytic challenges they should be addressing. Anticompetitive
praciices might appropriately be the subject of investigation by
the Soneral Acoonnts Office, but corrective legislation should

v

ot be required.

LIGENCE SOURCES AND METHODS

E 5 PROTRCTION
£

FROY AT

Becouse ever the last eight years this author has been interesier

in the lecal ond conetitutionel aspects of legislation to protict

unauvthorized disclo-
BUre, thiyocarcent review of legal issvos almost bypassed the
,

wniciiectnel precedent to that subject, nomcly, are appropriete

s T e i T e e ey T e P o~ s . -1 I . RN R A R o
Lopsl woncureos peing sdoguately applicd to the protection of

Fomodon St llidosnes courocs and moathedn v theirphyoical stoen?
Imtrovicon with the dirocior and cutive secretary of a UST:
Covaittor on shcuriby, stiategic analysts, the sssistant

national ind Lpeice officer (strategic Progrims), arms control
oisicials, and others leave me with the impression that (a) there

1o adiquete dilecation of responsibility for security of particular

clicotion syeioms, but not noces sarily adequate delegation of reg-

.

LR R LTI c - S S - ey AR e an - -
ponsroulity Tor augnenting the security of the eniire package o

reuote seosing systens; (L) the potential anti-satellite threat is

, and the costs of active and passive counter-
megsures mAay CUnstitute, over time, a significent portion of the
celiecticn budget; (e) opporiunities for future arms control asree-
ments which 11ait threats to satellite systems, or which advance
worning of hestile deploymentis may exist; and (d) dedication of
remote seasing systoms for utilization by international organizations
s a possible mechanisn by which to lesitimate and expand interra-

4

Ciemal comanity stokes in precorvation of satellite systems. Space

utilication agreements, relsted arms contsrol agreoments,
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Tssu

enactment of

elliconce sources and

Appendix 1]

Two sets ol concerns respecting the criminal law of national
security offensces should be distinguished at the outset: on the
onc hiond, it is widely recognized that the existing espionage

etatutes ave, at best, myst ifying and conseauent

i

lv cumbersocna

O‘

vebicles Jor protection aealnst modern espionage; on the othex

7

t ls propeoscd that a gav in erininal coverage of special

conpcorn, portaining to wnanthorizced disclosure of Loreign intel li-

ceres souvces and mechods, deserves svecial and dmmediate protecition
Gur e anide Dvom reform of the cspionape statuvtes or the prowosed
reiors ol the o statvtes of the United States. It is the
tetitow ovhicer which 1o ol wresone Cunelin, aind wnnan Lo Capaorod

Lo Apnoad Lo L) YIntreduetion to Recent Dralt legislation for the

i tre ot ey A T e e Tam 2 e T oormrenes Crracam o . W el A ¢ “
Proeteotiom of Toredon intelligonce Souices and Methods from Unsuthor-

i

ized Disclosure, Wopethor with Copics of Draft Legislation and Eunln

‘ J/.i (A
tory Matcriale, !
Foer ot least two weasonc & cubset of the concerned oificiais

in the Deportrent of Justice preferred to defer consideration of
legislation until consideratvion

of S, 1400, the proposed Criminal Code Reform Act of 1973:  fiz

,’u
r.';
-

ped tnat new criminal statutes would be consistent with
the propoced criminal co

d
enee Msources and nerhods” was seen as lelpful A0 eainime @il
2N e =5 oana netnods™ was seen as helpful in gaining sympathe

4

consideration for S, 1400. Because S, 1400 is mired in constitutions
judsmentel, and political travails -- not the least of which involve

substantial zesaults on the treditional rights of the press --

5 s , ‘ e T - e
G2 Thrce vecont conmintarics are ox intevest: H, W, Danl s

¥
™

<
arer The Americon “ecponse; Sn o In Depth Analvsis of the

g s oFf
T , - T Nfa g - N L4 - A e - i ™Y, N3
Espicaage Laws ond Related Statutes,' 21 Amer. U, L. Rov. 220

(Y977y,; 1L
VA

-
[@p]

. Bdeondson, 'l.ol)JC)l”?f‘ in Transnational Law,' 5

pprbved For. Ré‘l_gaseL2604IO3l26 CIA-RDP80OMQ1,133A001000090001-81 1+, Core st

—

L

0, Do oond 5770750 <o, Jr., "The Espionance Statutes and
Publicaticon o Deicnse IHLOLmHtLOH,” 73 Colum. 1.. Pev. Q200109

@, and sccond, lack of protection of intelli-

4
e S
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A

tying intelligence "sources and methods™

legislation to S, 1400
would be of no greater merit then tying a race horse to the hears
in a funeral procession. Those opposcd to eriminal sanctions
for vnavthorized disclesure of intellipence sources and methods may
commend this course of action,

Recently wroposed sources and nethods legislation, frowm the
Office of the Ceneval Couasel, CIA (Appendix 1, Tab C, January
1974) cventvally stimnlataed a Department of Justice countespro-

posal (&svpoerdis st 1974) which, if Zov no other

.
.
\
-
T
bt
.
"~
‘)—
o)
3
J’J

o

enon Lo ccaunnndable dn that Lt dees not appear, on its face, to
be wreonstitutional. Yor reasons which way have some relationship

1

s

O P U A | SR, APV IR T EUE I DUV b i s ;
ive concerns of "mational security' cnd which I do not
yel uncer stand, nwost of the aglrernative legislative drafts (Appendix

. P T ) ) b ST cene A ey oy - E L8y . e 3
Ly Labs s, By U 1) revitwed appear so ill-defined; overly bread, or

INETT (01 i vneoastiiet o 2l veroeacs {vvecluvedion of 2 dvivy Fvdal
- A °
63 )

PR N U ST IR I CUNE L S S S P . S 1 Ko - 7~
procdusion o0 e o nublic trisal) as to be fatally flawved.

ot YT - " /7 N 3. - L , e - I R - - N o

ne CLA cvertes {(Appendis 1, Tobs C and 1) seek statutory author-

F e U Ot U, . P P SN S S PO T R e - e o Sly -
LUy Jor pro-puoileation injunctive wmelicl, a concept which, because of

Tregurnt cveun abuse wae diccarded in favor of post-owol»Lan\u crimive
al sanciions wis the British O0fficial Secrets Act., 1t is with reoret

noted that not a singie one of the Tabs A through G in Appendin 1
(mor the Tull prints of S, 1 and S, 1400) makes even a passing
reference to the Fivst Amendrnent of the United States Constitution,
an aroncrnert wilch way not be transgressed by proposed legislation
the safeguards of speech and press,
funy Cla-proposed legislation transmitted to the Congress ought

to incluce a direct analysis ol the relationship between the proposed
: .o + e . . 64

legisiation and the Filrst Anondment. It is iwmportant to distiuguish
Justice Department's & 1124 from Title I of S, 1400,
oast LDJuflLUlWO”’l posswbilities, By seeking to e r“ﬁd
Do L (donropey classification not a defense)
Coolors with foreion cocats, subscouont o

) low of Invorration Act, drarfters ol S, 1400
i;oj}: c01r;tjtx?fi mal defense.,
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64 gen o I
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Lo

the theorctical underpinnings of injunctive relief by right of
contract Lrom injunctive relicf by reazson of criminal statute.
he vight to enjoin publication of a book by one in privity of 65
2.3

se ~-

m

contvact witihr 014 -~ & right pioncered by CIA in the Marchetti c

fe dependent. at least iuplicitly, upcon the capacity of a fedeval

ciployee to woive by controact a porticn of that undefined bundle of
60

. BT SO ) t P
T rights, O as

_—

Fivei Amondn

¢ the Congress to waive First Amendment
riphts by ctarute is ancther nathter, presuwnptively unconstitutionzl.

Joo vhic, iF Tow no other reason, any CT on transmitvied

N Yo o (‘»-, RN 1 R N | v [ S N
[ A OB RTO S UL [ CMBLaIn dts Cco

e g e T S PPN o Ay ~ry g

As cxpicraod by the “unrene Court

U . = e T S S T ol T T =
e mann poryes e on Lhe constiiutional guarentee of liberty of

3
Foleo e e s b B e B R NPT S SR S E L .
Lne precys woo o prevent. a1l cuch rostraints upcn publication os iad
- e o . ey M
Ll }),VLL‘;>|\“_ A (AN B N
1> PP PR c - ~ g -1 PO vy b - SN -.
Bloeckatono ' o ,, or: the enlargenenlt of coamon law

dabcaoitioes dn vao elvermath oL crown restraints upon publication

TS IR B N I LA P R S, T Ty e .
suutrtonsd Lroanl Ly on SR Y CLA j\;:‘f)lb Lation (.(. [SERIC \;, },}
e c- o . oy T ey o - 'l o mer - -

rew o praoxn westraint ol the prese:

"The 137

y ol the press is indeed essential to the
naiure oL ¢ Ivee stabe:; but this consists in la 2 Yying no
. . N . b
i

praovious

publications, «ad not in free-
o frow : siminal matter when published,
Lv ery freciwn has on o endonbted right to lLay whatever
i he pleases before the public:; to forbid this

60 Lo09 (CLA 0 4, l972){dargjcr‘i 1)
GG i Judoy ??;f}ei‘xi»:afm:“th" opinion [ to

S oviohility of the controct St

Sis joY avercing the de‘c“Dn* O“L”lﬂ‘ of JH]UHPLiVQ

Gis0, Knont v, Loiby pMorchiztti 11], 73 Civode26-LEP (S.D.N
pending) .

67 2
68

4 W, Dlackstone, Comsentaries at 151-153,
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is to destroy the freedom of the press: but if he publish-
- P A 4 1Y N Ot e T 3

es what is improper, nischevious, or illegal, he must tal

the consequences of his temerity, .,

o

Put bluntly, by the Pernsylvania Assembly in a letter to

5 (on Novewbar 11, 1755): "Those who would

teriy, Lo purchase a little temporary Safetvy.

o

hoY
e

oy e g v Ky — it T e - . s
cirty nor Safety. If there is a residuum of

iinal sanctions unless
indiscrction which

v stondardized consor-

canciion.,  Othcevwice, precoyvarion of o

s e e
G ML ke of no sofe
Soctoly but b
enlicihtoned shou _ i
discretion, the re not to take it
:

_, :
(1T = P L e 3 -
diee Letter, Thomags

Sep. 238,
“sion by a suroke of thc pen is more likely to be
supnression throu criminal process;: the s vsten
and criticisag
808, as the hi
System of T
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s
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cpportunity Cor
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As stated some years ago by Ithiel de Sola Pool:

11 . - - . N . - - . . . -
ce lntuliLguncc is to escape the hostile aurs

if
that now unjusily surveunds it, if Amevicen intelli-
gencoe js tt 1Uf(Lva cilective Lv in an ever more
politi ripant and cgualivoerian world, then
it hus Lo bu YO0 It has to svandon the prac-
tices of a closcd celitict burcavarecy, assune ihe
ethic of an open scicncific L)i‘T'ﬁjQQ, Du' d its
bridpes Lo the people's representaiives in the Coun-
gress, and bulld its brjdgcm to the p“op'c themsalves
R A

The I{orel

1 oS A N I T oy o .
the process of reforming itself, gencrelly in

sguspicious clvecitions., Viether the pace of rofowm will

[T SR . B S PO e e . . S KO e
wiinout A peveonned fransiosingticn, 18 vot vesdily apporenc.

. £ . B Lo~ i 2 P 1 B R PRS- - 1
hyeg cournnte o P oaddreseed dn thic study are
.
g B IPNEE P e - . [ S ST, R i
e Lcral process or Losialaivive power. They mav oat timoes ne
Ll ity 1 ] OF Lrzoloevant to move conorol reilor JEERE I Y’L' [0 tnere i
. Py / PN . | S T i
ro moOre Luncasmenital a4 YCLOonn2Uion vharv P
2300 T ey m T e R S 2 e y :
2thic of performance vhich insists vpon of

foreign intellicence funciions in eccordance with the constitui ion

a1iid the lawvs of tlhie United States.

Jb ! ’ JI. ’
# i i i # . o
79 Ttrhicl de Sola Popd N
»  Tthicl de Sola Peol "Intermational

nos o v ‘ : : o
Polituce,” in R . Rlun (ed.), Suwve .l loance and
a Troe Society 272 at 206-7 (1972).
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S. 1, A BILL TO CODIrY, REVIEL AND REFORM TITLE 1S OF TUE
UNTTED STATES CODIY ‘7) CONG BT SESS.

*2
"82-558. Misuse of Naticonal Defense Information

"(2) OTYENSE. - A person is guilty of an offense if in

a manner harmful to the safety of the United States he:
"(1) knowingly reveals national defense information
to a person who is not authorized to receive it;
F(2) is a public servaat and with criminal regli-
geince violates a known duty as to custody, care,
or dispos’ilion of national defense information, or
as to reporting an unauthorized removal, delivery,
loss, destruction, or compromise of such information;
"(3) knowingly having unauthorized possession of a
document or thing containing national defense infor-

mation, fails to deliver it on demand to a Federal

4

1t o o e R
entitlied Lo reocecelive

public ,eervant
"(4) knowingly communicates, uses, or otherwise makes
aveilable to an unauthorizoed »erscn communications
information;
"(5) knowingly usges communications information; or
"(6) knowingly communicates national defense infor-
mation to an agent or representative of a foreign
power or to an officer or member of an organization
which is, in fact, defined in section 782(5), title
50, United States Code. “

"'(b) GRADING. - The offense is a Class C felony if it is

committed in time of war. Otherwise it is a Class D felony.

b
~

5-10 year maximum sentence; see 8§ 1-4Bl.
*% 3-6 year maximum sentence; see 8 1-4Bl.
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TAB B
S. 1400, CRIMINAL CODE REFORM ACT, 93D CONG., 1ST SESS.
"g 1124, DISCLOSING CLASSIVIED INTORXATION
""(a) OFTENSE. - A person iéﬂguilty of an offense if, being or

having becen in authorized possession or control of classified
information, or having obtained such information as a result of
his being or having been a federal public servant, he knowingly
commmicrtes such information to a rerson not autherized to re-
ceive it.

"(b) EXCEPTIONS TO LIABILITY AS AN ACCOMPLICE OR CONSPIRATOR. -
A person not authorized to receive classified information is not
subject to prosecution as an accomplice within the meaning of
section 401 for an offense under this section, and ig not sub-

ject to prosecution for conspiracy to commit an offense under

b
. . e
this section. b
"ieY mrrruorn. It iz 2 de” oo Lo & prosecution uader Lhiis
section that the .c.ormation was communicated only to a regularly

constitulcd committee of the Senate or the House of DNepresenta-
tives of the United States, or a joint committee thereof, pursuant
to lawiul demand.

"(d) DIFBLNSE PRECLUDED. - It is not a defense to a prosecution
under this section that the classified information was improperly
classified at the time of its classification or at the time of

the offense.

""(e) GRADING. - An offense described in this section is:

ats

"(1) a Class D feloni‘if the person to whom the informa-

tion is ccommunicated is an agent of a foreign power;

wlanta

"(2) a Class E felonynin any other case.

* maximum sentence of 7 years imprisonment, maximum fine $50,000.
L,

*¥ maximum sentence of 3 years imprisonment, maximum fine $25,000.
See 88 2201, 2301, Title I.
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Bonorable Roy L. Asna, Dircciorxr
Office of .n(&ﬂu”’%ll'lu.‘l;l anG Sudoet
[&]
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Naahin SO, IO ON ANV

i1
S

Dear Mr. Ash:

This submits proposed leg

islation in accordance with Office of
Management and Dudget Circular No

. A-19, revised., Encloscd are

sixx copics of a drait bill, "To amend the Naiional Security Act of 1947,

as amonacd, "' Also encloscd are covies of
5

i a sectional analysis, a
3.5, and drafis of the lotters
4o

19

comparison with existing law, ¢
of transmitial to the President of the Scnate and the Speaker of the

House of Representatives,

s

- o . VED NP it
s c SNt St o
NCS DOCTIOn VL 2L Lad “uuu Y

T '}.’)1‘0:‘105(‘,11 ,’E\:'u"a.ﬁ.'.;« FLOY i
Secuvity A< 211947 by adding a ncw subscction (g) defining "infowmmation
1
{ -

sources and ::‘;e‘tnogs" as a scparate categoiy of

L,

2
-
=
1)
IS
(_l‘

. 1 . b
reiating 10 intel
UGS G slLuLery Yeconition and preteciion

! ~ 1) :

girailar {o that provided "A{cstr;‘c e Datal under the Atomic Inergy Act.

P
(,
'->

T a4 ..
CleEsidiod inforr ation to Lo

L
P“’)n YOI e cors "ﬁ'\xr S e I I S I T S CHIF M ()P SO SR B INND S U DO TS T
40T PYOPOecn ] b S08 Tae : Seol GLLChUT A d.A;k,ALA,L;'VAAk<(, SO AUTA0ITLY
.

B T I P P N S S
LSS CTINATION 0L 111 00IMaGtion
G
L

piroviaes

. N Yy .y A e eyt e S Ay R U SR
torssue rules and regulations limiving

. Dt e o oan 5 o7 colleetion a
relatced to JALL,"lllz_:U,uCLf sources anda i2iaods of collection an

for a criminal penalty for the disclosure of such information Lo
unautborized persons and for injunciive relies,
The continued eflec cness of the United States foreign intelligence

collection effort is dependent upon the adequate protection oi the intelli-
gence sources and methods invoived., In recognition of this, Congress,
under Section 102{4)(3) of the National Secu ity Act of 1947, made the
Director of Central Intelligence resmonsible for the nrotection of intelli-
gence sources and metinods {rom unauthorized disclosure. Unfortunately,
there is no statutory authority to implement this res: ponsiobiiity. In

recent tiines, serious damagze to our Joreign intclligence efiort has
resulted from unauthorized disclosures of information related to intélligenca
sources and methods. The circumstancos of these disclosures preciuded

punitive criminal action.

’
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In most casas, existing law is inciiective in ’)r(:ventinﬂ disciosures
of information relating Lo intelligence sources and imcthods, Joxcept in
cases involving cormmmunications nuellwonc no m;mmal action lies
against persons cisclosing clagsified information without autherization
unless it is furnished to a representative of a foreign power or the

disclosure is made with intent to harm the United States or aid a foreign

- - .- BN P TP A P R S IR S 2 aa A s e s o O ey T e
pocer. oalio reondsos the reveliiion in opon court 0l coniirinung

P T TN N PR [ T O S B A i P .
or additional inferiantion of such a noture that the porentizl damage to

the natioral sccurity precludes proseccution, Furtherxnorc, prevention
of disclosure in c»der to avoid sericus damage to the intelligence
collection effort better serves the national interest than punishment
after disclosuve; however, there is no existing statutory autnority for
injunctive rclief,

The greatest risks of disclosure come {rom persons who are
entrusted with information relating to intelligence sourcces and methods
through a privity of relationship with the U.S, Government. When such
persons, without authorization, dirclose iz*.formation to representatives

PO P as ., . o s .

PR S s, S PP I, Y R R e I

Nt A P ‘J\LL N ) J_\A\'kAA(»’ . O . . DR TSN RN P\~‘- JJ\ u&V-VAA' R ..s\_l.’ At AR NE R ] -~
s

revealed to the foreicn nations wilch mer be thie subject of 0r othneivau
leading to their termination as

invelved in the activities,

L UAJ,—\.\LJLJKJQ.

well cs

A fully ¢ffective security progrem mignt reguire legislation to

] ANt ey oty Y o T - “e NE — v -1t
CLOSUres 0L classiiica ].LALVLnlLLL.LO.LL t)y il

CUEOGAE

[

knowing or hoving reason to know of its sensitivity., IHowever, in orde

to lirait the free civewation of information in our American society only
to the degree essential to {he conduct of a national foreign 1ntclhgence
effort, this legislation proposes tihat prosecution be provided only for
persons who have authorized possession of such information or acquire
it through a privity of reletionship to the Government. Other persons
collaterally involved in any offense would not be subject to prosecution,
Further, disclosures to Congress upon lawiul demand would be expressly
excluded {rom the provisions of the proposed law,

afeguards to an accused, while at

o]
o]
o9
]
o
P
O
e
L
[}
<
-
jo i
[
¢

[
[
Ne
o
fu
ot
o

s
the same time preventing damaging disclosures during the course of

prosccution, subsection (g)(5) provides for an in camera determination

by the court of the rcasonableness of the designation for limited
distribution of the information upon which prosecution is brouﬂht
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subsection {g)(6)

5 s

disclosures,

Finally, in order to prevent
enjoinder of threatened acts in

srovides statutory autharity {or the
} J
a showing by

violation of the subscciion upon @
Intelligence that any person is aboui to commit a violat

subscciion or any rule and regula

ion of the

tion issued thercunder,

Your advice is recucstcd as to wacther there
to the submission of the proposecd legislation to the Congress irom
nisiratioan's program,

the standpoint of the Adrmalnists

Sincerely,
Py

W. ., Coloy
3
' Director

-
Zncloeaurcs

Tem 2 . SOSNTAT A Y
ce: Chairman and of PFrIAD

R Lo
CII;LJ.I 10w ot AVl QL AN

Members of U5
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TABR C, & 2

To arnend the National Sccurity Act of 1947, as amended, and for

o

(€5}

13

14

15

16

17

18

19

other purpeses.,
Be it enacted by the Senate and House of Representatives of
the United Stater of Aimerica in Congress assombled, That
Section 102 of the National Security Act of 1947, as amended,
(50 U.S.C. A 403) is furthgr amended by adding the following
new subsection (g):
(g) In order further to implemenut the proviso of section
102(a){3) of this Act that the Director of Ccutral Jutelligence shall

k)
il e e

1 12 M
RS e R TS SRS = L S
LR RSSO S VA A Y TR VL R VUL G B DS UR FHE R GRS P

Y
Yo il sa - N R s C
L P S R TN P

icr prorecting
definved in paragraph (2) below {rom unauthorized disclosure--

(1) Whoever, being or having been in duly
authorized possession or coutrol of information relatiag
to intelligence sources and methods, or whoever, being
or having been an officer or employee of the United States,
or member of the Armed Services of the United States,
or being or having been a contractor of the United States
Government, or an employee of a contractor of the
United States Goverument, and in the course of such

relationship becomes possessed of information relating

to intelligence sources and methods, knowingly

Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8
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cormmmnicates such information to a person not authorized
to receive it shall be fined not more than 10, 000 or
imprisoned not more than ten years, or both;

(2) For thc purposes of this subsection, the
term "information relating to intelligence sources and
methods' means ipformation relating to sources,
methods or techniques concerning foreign intelligence
which for rcasons of national security or in the interest
of the foreign relations of the United States has been
+ desionated pnrsusnt to rules ana reguiations
prescribed by the Director of Central Intelligence for
limited or restricted dissemination or distribution;

(3) A person not authorized to reccive informmation
relating to intelligence sources and methods is not subject
to prosecution as an accomplice within the meaning of
sections 2 and 3 of Title 18, United States Code, or to
prosecution for conspiracy to commit an offense under

this subsection. This immunity shall not extend to those

- persons described in paragraph (1) above who become

possessed of information relating to intelligence sources
and methods in the course of their relationship with the

United States Gove rnmént;

Approved For Release 2004/03/26 : CIA-RDP80MO01133A001000090001-8
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(4) This subscction shall not prohibit the furnishing,

upon lawiful demand, of information to any regularly
constituted committee of the Senate or the House of
Representatives of the United States, or a joint comi-

mittee thereof;

(5) In any judicial proceeding herecunder, the court may

review, in camera, information designated as reclating
to intelligence sources and methods {or the purpose of
determining the reasonableness of the designation
pursuant to paragraph (/! »ove and the court shall not
invalidate the designation unless it determines that the
designation was arbitrary and capricious;

(6) Whenever in the judgment of the Director of
Central Intelligence any person has engaged or is about
to engage in any acts or practices which constitute, or
will constitute, a violation of this subsection, oi any
rule or regulation issued thereunder—:rthe Attorney
General on behalf of the United Staté;~ may make applica-
tion to the appropriate court for an order enjoining such

acts or practices, or for an order enforcing compliance

with the provisions of this subsection or any rule or

Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8
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r

regulation issued thereunder, and upon a showing by the
Director of Central Intelligence that such person has
engaged or is about to engage in any such acts or practices,

a permeanent or tamporary injunciion, restraining order
I 7 » o ’

or other order riay be granted.
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SECTIONAL ANALYSIS AND EXPLANATION

The draft bill by adding a new subsection (g) to the National Security
Act of 1947 further bmplements o proviso of that Act imposing a duty upon
the Director of Central Intelligence to protect intelligence rources and
nethods from unauthorized disciosure., Where possible, the new subsection

is basecd upon existing provisions of law specifically 18 U. S, C., 798 {(reclating

to communication intelligence) and 42 U.S.C., 2204 et seq, (relating to atomic

cnergy Restricted Datla).

Paracrapn (i) oi the nev: sunscceaen identifies the specizl and limited

class of individuals havinz privity of access to the sensitive information
defired in paragraph (2) below and proscribes their culpable communication
of such infermetion to an unautihorized recipient,

Paragraph (2) of the nevw subsection deflines the special category of

information relating to intelligence sources and methods which is subject
to the new provision., It also authorizes the Director to provide {or the
apprepriate designation of such information.,

Paragraph (3) of the new subsection assures that only the special

and limited class of individuals identified under paragraph (1) above will
be subject to prosecution as a result of the violation of the new subsection.

This is in keeping with the intent that the new provision penalizes as

unlawful only the conduct of those whose access to the designated informa-

tion is d {A}P f \é%dt EJolg o%e I\?g(si% 12' (s)gglx*?c? {216{:’ 5 CA‘?"‘@?:? g8 00M1Q1 (1)‘1;35&0‘ q_O eﬁ%({qg%osq?ﬂﬁsi nvolving

R
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,
trust and confidence., Collateral prosecution related to the violation of any
other provision of law, however, is not vitiated by this paragraph.

Paragraph (4) of the new subsection makes it clear that the new

PBrovivion neithar inhillis nor jurpairs, in any way, the laviul comununi-
i s Y Y
cation of any information to the Congress.

Paragraph (5) of the ncw subsection provides for judicial review

of the rcasonableness of any designation made pursuant to paragraph (2)
above., This will ensure that the designation is not applied arbitrarily or

capriciously., It provides that the judicial review will be conducted in camersa

s N bl m T i e we e mae Sl D J . S . - e JE |
el o 10 CLOsUSC 0L GCSnEITIVE 1LY ITation il Opeil Lourt ailld avyoia

F O e G O N S R AR i)

aggravating the damage to intellicence sources and methods.,

Parapgraph (5} of thic new subscction permits the Attorney General

to petition a ccurt for the injunction of any act which the Director belicves
will violate any provision of the new subsection, This nuthority is intended
to provide prompt judicial action to avoid damage to the U.S. foreign intel-
ligence effort in circumstances where punitive criminal action alone, being
necessarily ex post facto, may be inadequate in achieving the underiying
objective of the legislation which is to prdtect intelligence sources, methods

and techniques from unauthorized disclosure.

Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8
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TAB C, 8 4

- ‘_.r\ TRTOYANNT e ~ <A
CHANGYS N XMISTING LAaw

Changes in existing law made by the draft bill are shown as
follows: existing law in which no change is proposed is shown in
roman; new matter is underscored.

NATIONAL SECURITY ACT OF 1947
as aimnencod

(50 U.S.C.A. 403)

¥ !
B ES ES

] x
TITLE I--COORDINATION FOR NATIONAL SECURITY
x %* b3 S
CENTRAL INTELLIGENCE AGENC

SEC, 102

3¢ s

Gizclocs U1 -

(1Y Whoever, beine or havine been in dulv

authorized nossossion or control of information relating

to intellicence sources and methods, or whorver, heine
or Jannf* been an ofiicer or emplovee of the United States,

or rnmnbcx of the Armed Sarvices of the United Stat

or beim: or having been a contractor of the United btates

Governme ent, or an emvnloyee of a contractor of the

United St.;ws Government, and in the cource of such

Lene

relationshio becomns nossessed of information relating

i L

to intellicence sources and :“cthods, knewinaly

conmmunicates cuch information to a person not
authorized to raceive it shail

be fined not more than
$10, 000 or imprisorned not more than ten years, or both;
1 e 2
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ley, and upon a showing by the

regulation is<ned thereuns
Director o Ceniral wteitioorce that such nerson has
engaged or is about to engage in any such acts or practices,

is
a permonent or terorary ininnction, restraining ordey,
or other order may be granted.
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TAB C, § 5

CENTRAL INTEZLLIGENCE AGENCY
Wastthrotow, 2.C0 20508

/s

DRAFT

The Honorable Carl Albert

Spcalier of the Dot o il lepreseniaiives

Washington, D. C. 20515
H ’

The Honorablie Gerald R. Ford
President of the Senate

United States Senate
Washinpton, D. C, 20510

Decar Mr., Speaker:

This letter transmits for the consideration of the Congress a
draft bill to amend the National “rcuritv Act of 1947, as amended,

Over tne years, scrious damages to our foreign intelligence
effort have resulted from the unauthorized disclosure of classified
infermation relatea to inteliinence sources and methods,  Inmost
cases, lhe svurces of theoo leaks have been persons wno were made
privy to sensitive informotion by virtne of their relotionshin of trust
to the United Slates Government., Deliberate breach of this relation-
ship ¢f trnst to the detriment of the United Stetes Government is sudject
only to partial legal sanction. In most instances prosecution lies ouly
if the ofiender mealkes the unauthorized disclosure to a representative of
a foreign power or the prosecution must show an intent to harm the U, 5.
or aid a foreign power., Morcover, in many instances the requirement
to reveal in open court the significance of information disclosed is a
deterrent to prosccution,

Presently, Scctlion 102(d)(3) of the National Security Act of 1947,
as amended, placces a responsibility on the Dircctor of Central Intelligence
to protect intelligence sources and methods. However no legal sanctions
are provided for him to implement this responsibility. The legislation
proposed in this draft bill would close this gap to the limited degree
necessary to carry out a foreign intelligence program but at the same
time give full recognition to our American standards of maximum feasible
frecedom of information and protection of individual rights.,

Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8
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The proposed legisiation grants to the Divector of Central Inteliizence
the avthority to jssue rules and regulations linditing the disscemiination of
information related to intelligence sources and rmethods of coliection and
provides criminal penalty for the disclosure of such information to
unauthorized persons,

The proposed legislation is limited to individuals entrusted with

veo ivlor nelion cescoribod in the teoioliiion by viviue of tnoir

the soneaid

et

position as ofilcer, ewmnployee, contractor, or other special relaticnsih

with the U.S. Governnient. Strictly from the standpoint of protecting the
information, this legislation ideally would encompass willful disclosure to
unauthorized persons by any perscn Jknowing, or having reason to know of
ite sensitivity. Howcever, our Amecrican tradition would not permit a law
sufficiently broad to apply to the media or other private citizens. Henuce,
application of the proposed lcgislation is limited to those given access to
the information by virtue of their relationship to the Goverument.

In order {0 provide adequate safcguards to an accusced, to preveat
damaaing disclosures during the coursce of prosecution, and to prevent

B T I P PO A R P ~ 1. L [ P R PR
- Z O O B S e O O A T L B O O S N B e N it | .
‘ 4 7

1
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»
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~

lepisiaiion provides for in camnera review by the court of the inforniaren

disclosed to review the reasounableness of the designation for lmitea

distributicun, Yha legislation also provides for nnjuanctive relicef in those

nstances where unauthorized disclosure 1s threatened and serious dainage

We would anpreciate early and favoraeble consideration of tae
proposed bill, The Cilice of Manarement and Budget has advised that there
is no objection to presenting the proposed bill to the Congress from tac
standpoint of the Administration's program.

Sincerely,

W. E. Colby
Director

Approved For Release 2004/03/26 : CIA-RDP80MO1 133A001000090001-8
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TAB C, B 6

COST ANALYSIS

This legislation does not involve any measurable costs, Any
court costs to the Government would be more than offsect by the
savings that would result if the legislation deters the compromise of
sensitive sources and methods which, if compromised, wonid racnis
extensive (.. costly counteractions to mitigate the damage and to

offcct the adventoyges ta the opposition,

Approved For Release 2004/03/26 : CIA-RDP80MO01 133A001000090001-8
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October 30, 1974

APPENDIN 2

PROPOSED TRANSFER OF "OTHER TFUNCTIONS AND DUTIES RELATING
TO INTELLIGEXCE . . . AS THE NATIONAL SECURITY COUNCIL MAY FROM
TIME TO TINME DIRECT" FROM "THE [CENTRAL INTELLIGENCE] AGENCY, UNDER

THID DIRECT U0 0% 700 NP0 SECUTITY CORICLIIY TO R DIRTG

OF CENTRAL INTELLIGENCE, UNDER THE DIRLCTION OF THE NATIONAL SECURITY
COUNCIL';

PROPOSED DUTY TO FURNISH TO THE-NATIONAL SECURITY COUNCIL AN
OPINICH AS TO “THE LEGALITY UNDER THE LAWS OF THE UNITED STATES
AND THE OBLIGATIONS OF THE UNITED STATES UNDER INTERNATIONAL LAWY
PRIOR 10 AUTHORIZATION OF ANY "OTHER FUXNCTIONS AND DUTIES. . . .%

TITLE 1. NATIONAL SecSRITY ACQT tne 1007

SEC. 102(d} For the purpose of coordinating the
intelligence activities of the several Government depart-
ments and agencies in the interest of national security, it

shall be the duty of the Agency, under the dircction of the

National Seccurity Council --

-- {5} to-perform-such-ether-funetions-and-duties-related
to----intelliigenee-affecting-the-national-seeurity-as-the

National-Seeurity-Couneil-may-freon-time-to-time-direects
SEC. 102{(e): retitle as SEC. 102(e)(1).

SEC. 102(ec)(2) ([proposcd]
"The Director of Central Intelligence shall by written

dircctive authorize the delegation of such other functions and

Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8
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dutics related to intelligence affecting”the national security
as the Naticnal Security Council may from time to time direct:
Provided, however, that no authorization under this subsection,
whether to the Central Intelligence Agency or othcrwise,l shall
be inconsistent with the limitations of clausc (3) of subscction
(d)zz Provided, further, that a legal adviser to the National
Sccurity Council shall submit to the National Sccurity Council
an opinion with respect to the legality under the laws of the
United States and the obligations of the United States under
internatirnal law prior to the direction or authorization of

YUL LU TUnC It s

Notiopnd Socurity

AT R T !
[T OIORE TN IS N

i . s . . .
Py this emendment the Wational Sccurity Council would not be
resiricted in delcsavion of clandestine service functions and

only to the Central Intellipgence Agcency; converscely, neither

Sconrity Covnneld nory the President vhow it adviees wo
coainst their better judgment, to delegate such other
outside the Central Intellizence Aponcy.

2 .

Titic 50 U.S.C.A. Section 102(d)(3) provides, Znfer alic, ". . .
That the Avcency shall have no police, subpoena, law-enforcement powers,
or internal-sccurity functions. . . "
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ILLEGIB Approved For Release 2004/03/26 : CIA-RDP80MO01133A001000090001-8

Next 6 Page(s) In Document Exempt

Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8



Approved For Release 2004/03/26 : CIA-RDP80M01133A001000090001-8
_ TAB I
SUMMARY COMPARISON OF & 1124 (REVISED), S. [blank] [TAB H]
WITH 8 1124, S, 1400 [TABD BJ.”
(a) Qffense. The only drafting change involves insertion
of the words '"who is' not authorized to receive [informa-
tion]. Draft legislation from the Central Intelligence
of September 12, 1974 notwithstanding [Tab F], the Octo-
ber 15, 1974 Department of Justice revision of 8 1124
[Tab 1] applies only to unauthorized disclosure of classi-

fied informaticn. Revised 8 1124 does not protect informa-

tion which though not '"marked or designatcd' by statu‘e,

mloate
PAAY

executive order, rcgulation or rule, constitutes sensitive

intelligence, or the disclosure of which would jeopardize

.........

intelligence sources or methods,

)

(b) Excentions to Liability as an Accomplice, Conspiratox, or
Solicitox,

A person not authorized to receive clagsified information
who solicits unautherirzed disclosures is, under rcevised
8 1124(b) excepted from liability for conspiracy to

commit an offense under revised & 1124(a).

~
&)
~r

Bar to Prosecution. This subsection is new; no equivalent

ettt

is found in the prior 8 1124 of S, 1400 [Tab B]. Subsection

(¢) would establish a government agency 'responsible for
insuring that other government sgencies' classify and exempt
from classification in accordance with law. Further, sub-
section (c) (1) (B) would require administrative review by

this classification review agency, rather than by the federal
courts, de novo, as was required by the Congress (presumably
unimpressed by the responsiveness of administrative review by
executive agencies) in the after-enacted Freedom of Informa-
tion Act Amencments of 1974, Public Law 93-502 (November 21,

1974). The requirements of subsection (¢) (1) would rectrict

* Sunmary prepared by William R. Harris, November 29, 1974.
x% Seo TaihRProvediFor Release 200410326 - CIA-RRPOMA1133A00100009900 18 & (1.

U .
*hiBut see Tab K, 88 1122, 1123, and 1128(g) (6)-(8), discussecd in Tab J.
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the affirmative defenses of a defendant under subsection
(d), and wost importantly, exhaustion of all administra-
tive remedies established under subsection (c)(l) is s
condition precedert to relief from subsection (e) which
otherwise would preclude the defense that the information
was not lawlully subject to classification, by reason of
pricr official disclosure, arbitrary or capricious classi-
fication, absence of classification authority, or for other

reasons,

~
u
~r

Affirmative Defences, Subsection (d) (1) retains the narrcw

i e s e

standard of immunity for comaunications to committees of
the Ccngress: the communication must be pursuant to "lawiul
gemand, hich presunes Congressional foreknowledge of thst

which it is appropriate to demand. [See discussion in main

ftovt at oo 270 3¢ and Appendin 1, at pp. AS-A10]. Revised
subse v (d) (1) does recognize immunity for communications
to subcomuirtees as well as committees of the Congress, a

; practical addition, which might otherwise have been estab-

lished by judicial interpretation.

In contrast to the old 8 1124(d) [Tab B], revised § 1124(d)
(2), read in conjunction with & 1124(e) [Tab H], implicitly
concedes the possibility of abusive executive classification
practices such as would warrant defense to criminal prosecu-
tion by one who had exhausted administrative remedies of
classification review.* To qualify for this defense, however,
a person must comply with all of the administrative exhaustion

remedics under subsection (c¢) (1), remedies unsatisfactory

Revised 8§ 1124(d)(2)(C) and & 1124({e) anticipated Congressional
reversal of Tnvivermental Pyvotection Azencvy v, Mink, 410 U.S. 73

(1973) but not the determirodm of the Freedom of Information Act
Amcnduents of 1974 [H,R., 124713, P,L, 93-502, Title 5 U.S.C. 8

552(b) (1) (A), requiring osroper classification, and the committee
Yepor LApprove\d,Eor RQleaﬂﬁUOQIOQ/ZGmIC&%ﬁW@QM\QM 3@9‘)@030969%0091-(8 .C. 8 .
552(1) (J) compticn for inteiligence sources and methods as vequir-

Jryer Cln%%l 1cut1un.
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to the Congress when the Treedom of Information Act and the
veto override issues were considered in 1974, Further, under
subsection (d)(2)(®), an author who has entered into a contract

with a publisher to write a book, or an interviewee on a tele-

}—!-

vision talk shew who has agreed to accept remuneration, or a
former government official paid by a university or foundation
to write or teach on governmental affairs, or others under

remuncrative contracts may be precluded from exercising the

ofa
“w

affirmative defense of unlawful classification.

Defense Pracluded.  Discussed, supra.

Grading, Unchanged,

If communications have occurred in the course of working relations
under a contract of publication or university rescarch, the author
or rescarcher who has exhausted adminictrative remedies, but not

the judicial review de novo under Title 5 U.S.C. 8 552(a) (1975 ed.),
upon cominunicating to a publisher or university sponsor for the
purpose of determining whether the expense of judicial review were
to be undertaien, could be in criminal 1eop31dy under revised 8 1124,
Judicial review could raise Fifth Amendment scelf-incrimination issucs:
el fortApproved For Releasie 2004/03{261:cCIARDRSONMNDA1 33ADQ&0QQQ&0Q§1;1 Beeon Theaters
v. Westover problem, discussed in the main cext, at 30-37, and ac
Appendiz L, at AG-AT,
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TAB J

SUMMARY REVIEW OF SUBCHATTER C— ESPIONAGE AND RELATED OFTENSES,
UNDIR DLPARTIENT OF JUSTICE REVISIONS TO S, 1400, OCTOBER 15,
1974, S, [blank] IN RELATION TO 8 1124 [revised] [TAB H] AND

DRAYT LIGISTLATION OF THE CERTRAL INTELLIGENCE AGENCY [TAB Fl.”

The text of Subchapter C ["Espionage and Related Offenses'']
of the Department of Justice draft Criminal Justice Codification,
Revision, and Reform Act of 1974, S, [blank] is reproduced as the
following document, Tab K,

In evaluating whether revised 8 1124 of S, [blank] or draft
CIs legislation for the protection of intelligence sources and
metihods is a more suitable working instrument from which to fashion

legislation [see Tabs F and H], it is essential to ecvaluate revised

8 1124 [summarized in Tab I] in the context of the other proposed
sections of Subchapter C [Tab K]. With respect to the preceding
Department of Justice draft, S, 1400, the main text to which this

appenain is attached states at pages 33-34;:

"...Because S, 1400 is mired in constitutional, judgmental,

anid political travails -~ not the least of which involve
substantial assaults on the traditional rights of the press
-- tying intelligence 'sources and methods' legislation to

S. 1400 would he of no greatey merit than tying a race horse
to the hearse in a funeral procession. Those opposed to
criminal sanctions for unauthorized disclosure of intelli-
gence sources and methods may commend this course of action.,"

Between submission of §. 1400 in March 1973 and transmission of
revised S, [blank] in October 1974 there has been publication of
information on sensitive intelligence sources and methods. Yet this

period has also produced evidence of explicitly illegal governmental

ottt
o~

intelligence operations, abuses of the 'mational security' mission,

’
\

Summary prepared by William R, Harris, November 29, 1974,

Sece the main text at 3-4, and the subsequently released report of
Attorney General Saxbe on the COINTELPRO activities of the Federal
Bureau of Investigation (November 18, 1974).

.

b
o

£4)
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efforts to utilize foreign lntelllgence surveillences to avert
lizbility for criminal misconduct, “and efforts to utilize the
duty of the Director of Central Intelligence to protect "intelli-

gence sources and metheds" for the purpose of obstructing criminal

alaats
o e

justice. Evidence from White llouse tapes released in this period
also indicates that proceduralliy-flawed criminal prosecutiong and

regulatory proceadings against television networks were considered
in the context of their politicsl, rather than their criminal juse
tice or national security impact.

The wost striking feature of Subchapter C [Tab K] is its con-
sistency with thoe old S, 1400, Sweeping application of criminai
sauctions in the sector of cherished First Amendment rights of
free spoach and free press has been only rarely modulated in the
revised S, [blankj. Those opposcd to ~viminsl sanctions for unauihor-
ized disclosura of infei®9 =.0n enirecn ond methods may moxs ctreongly
commend Com( cgsional evaluation of the issue through the vehicle of
S. [blani] then through the vehicle of S. 1400. Even the espionape

[ AR

section of the preposed S, [blank] might be wielded against university

or journalistic rescarchers, as evidenced by the following revisions:
81121 [Dspiorage] of S. 1400 required "intent that information

relating to the nstional defensc be used, or with knowledge that it

N

may be used, to the prejudice of the safety or interest of the Unitec

States, or to thc advantage of a foreien power.' where one knowingly
b [t & b} 3

...(2) obtains or collects such information for foreieon power or

G
with knowledge that it may be commnunicated to a foreign power."

The revised 8 1121 [Espionage] of Tab K eliminates the concept cf
intent, leaving only the tautolegy that '"nmational defense information

may be used to the prejudice of the safety or interest of the United

"  The so-called McCord defense involved communication of incriminat-
ing information on telephone lines believed to have been the subjcct
of govermment surveillance. See U.S, v, Liddv, et al.,  F, Supp.
___ (b.p.C, 1973).

** Were Subchapter C of S, [blank] in force in 1972, reporters for The

Washington Post wisht, d - prize for che
o Approyed £or Reledse 200ohizb A rURAbS eabo Sb0bsai e 17 L1
thercol, along with their publishers, under 88 1122, 1123, and 1128,

~
«A:n\’r"\ri\w e <y Ty b
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States, or to the advantage of a foreign power;” and the knowledge
of that fact which may be presumed of mest half-educated persons,
as a basis for criminal prosecution, Further, 8 1121 (a)(2) now
reads [Tab K], ",..obtains or collects such information, knowing
that it may be communicated to a foreign power," removed from the
pricr association with the requirement that the information be

ccllected for a foreign power, a definition which might have aided

1

in the presecution of the Abel case and other cases where proof of
clandestine collection is obtained but without ready proof of communi
cation to an agent of a foreign power. Even a collection of unclassi-
fied information on foreign intelligence activities R with intenti to
publish, could qualify for prosecution under § 1121,

8 1122 might still be applied to a journalist who communicate

information to his publisher, to be retained as a defense in & libel

(=]
action, or more directly, against a journalist utilizing leaked defensc

. e -
Trnfarmariae e
FRENUEA N LT

=18 Bvopapdy ariicle. Knuwing wnaf neither he n

Ty e,

Ldannd

o
3

pubilicher .oi the publication's read

i

lers is technically "authorized' to
read the informstion., § 1123 may also be applied, as wiilh 8 1122,
to information which is not fornnally classified,

In short, Subchapter C is an invitation to g donnybrook between
governmental institutions concerned about abuscsg of national security
information and the publishing and media industries, and scholars
concerned about abuses of executive power, Compared to this mélange,
draft legislation specifically limited to the protection of intelli-
gence sources and methods and specifically focused upon persons in
a fiduciary relationship to the federal government appears to be 3
preferable legislative vehicle to remedy specific statutory failings

[See Tab F, and criticisms in the main text, at page 37].

This autihor is attentive to this point, in part because of p)oc1—
tion by the Office of Public Affairs, CIA, to the author's collec-
tion of unclassiiied publications on intelligence in a biblicgraphy
intended for students in <he llarvard National Security Policy
Seminar, in 1906(6-1968,
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